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FREEDOM OF SPEECH

PoLiTiCAL EXPRESSION

SCENARIO: Two sophomores,
Kenny and Bobby, are called to
the principal’s office and told to
turn their T-shirts inside out.
Kenny is wearing a Planned
Parenthood T-shirt and Bobby is
wearing a National Rifle Associ-
ation T-shirt.

Question: Can the school prohibit the
students from wearing the T-shirts?

Quick Answer: Probably not.

EXPLANATION:

In Tinker v. Des Moines Independent Community
School District, the Supreme Court ruled that students
do not “shed their constitutional rights to freedom of
speech or expression at the schoolhouse gate.”!
However, a school may prohibit students from
wearing clothing that is considered plainly offensive,
vulgar, intimidating, or threatening, or that
“materially disrupts classwork or involves substantial
disorder or invasion of the rights of others.”” In
Newsom ex rel. Newsom v. Albemarle County School
Board,” the Fourth Circuit Court of Appeals conclud-
ed that a student’s T-shirt, which depicted three
silhouettes of men with guns superimposed over the
letters “NRA” and above the phrase “Shooting Sports
Camp,” was non-violent and non-threatening.* There-
fore, absent some evidence of a substantial disruption
of school operations or interference with other
students’ rights, the school could not prohibit the
student from wearing the NRA T-shirt.’
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In light of these cases, unless there was a substantial
risk that either Kenny’s or Bobby’s T-shirt would
cause a substantial disruption or interfere with other
students’ rights, it would be improper for the school to
order the boys to turn their T-shirts inside out. As the
Supreme Court cautioned in Tinker, in order for a
school to constitutionally ban student expression, it
must “show that its action was caused by something
more than a mere desire to avoid the discomfort and
unpleasantness that always accompany an unpopular
viewpoint.”®

NOTE: In light of the Supreme Court’s decision in
Morse v. Frederick,’ the general rule set forth above
may not apply in cases where students could reasona-
bly be regarded as encouraging illegal drug use.



SCENARIO: 4 student comes to school wearing
a T-shirt with a Confederate flag on it.

Question: Can the principal tell the student
to change his shirt?

Quick Answer: The school may require the
student to change his shirt only if there is a
well-founded expectation that the shirt will
cause a material and substantial disruption.

EXPLANATION:

As previously mentioned, students’ expres-
sive conduct that causes a substantial and
material disruption is not constitutionally
protected.® At the same time, in order for a
school to restrict student expression, it must
be able to point to a well-founded expecta-
tion that the conduct “would ‘materially and
substantially interfere with the requirements
of appropriate discipline in the operation of
the school.””

A mere apprehension of a disturbance is not
enough to overcome students’ First Amend-
ment rights.'® Several federal courts have
held that if there is a history of racial tension
involving the Confederate flag, the school
can prohibit the display of the Confederate
flag at school.'' However, if there is no such
history of problems, courts are likely to find
that the mere fear of disruption is insufficient
to support banning the display of the Confed-
erate flag.'”
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FREEDOM OF SPEECH, Cont.

DRESS CODES AND UNIFORM POLICIES

SCENARIO: 4 school is revising its dress code and includes a
new prohibition on baggy and excessively tight clothes.

Quick Answer: Probably.

Question: Are these restrictions permissible?

In North Carolina,

mandatory uniform policies

are generally permissible.

EXPLANATION:

School dress codes are permissible as long as
they do not violate a student’s right of free
expression. The Supreme Court has held that
a wide variety of expressive activity (in this
case, choice of clothing) is considered First
Amendment “speech,” as long as there is an
intent to convey a particularized message and
the likelihood is high that the message will be
understood by those who view the clothing.'
While students have a right to express them-
selves in their dress, courts balance that right
against a school’s right to establish rules and
regulations that are necessary to carry out its
educational mission.'* If the relationship

between the restriction and a legitimate
school interest (e.g., health, safety, decorum,
decency) outweighs students’ rights to gov-
ern their appearance, the dress code regula-
tion is valid and enforceable.

Mandatory uniform policies are generally
permissible although they are subject to strict
scrutiny when they fail to include an opt-out
for sincerely-held religious beliefs and impli-
cate free exercise and parental autonomy in
child-rearing."



SCENARIQO: 4t a local high school, Tom was suspended for violating the
school’s policy that prohibits wearing “gang-related attire” after Tom
came to school wearing a blue baseball cap. The policy does not provide a
list of items considered to be “gang-related attire.”

Question: Is the policy constitutional?

Quick Answer: Probably not.

EXPLANATION:

In handling the daily problems that arise in public school districts, school
disciplinary rules need not be as detailed as a criminal code because school
officials need flexibility.'® However, where, as here, a policy “reaches First
Amendment free speech and free exercise rights, ‘the doctrine demands a
greater degree of specificity than in other contexts.””'” Where First Amend-
ment rights are implicated, courts have found that gang policies must provide
“a definite list of prohibited items.”'® Further, courts have held that school
policies should adequately define the terms “gang,” “gang-related activities,”
and “gang-related apparel” so that school officials are not given unfettered
discretion to define those terms themselves."” Here, if the policy failed to
provide a list of prohibited items, it likely cannot be enforced against Tom
without violating his constitutional rights.



FREEDOM OF SPEECH, Cont.

DRESS CODES AND UNIFORM POLICIES, CONT.

SCENARIO: Sally, a senior at a public high school in North Carolina, wants to
wear pants to graduation underneath her gown. Her school’s graduation dress

code requires that girls wear dresses or skirts.

Question: Is the dress code constitutional?

Quick Answer: Probably not.

EXPLANATION:

A student’s high school graduation is “the one school
event most important for [a] student to attend.”” A
high school policy prohibiting young women from
wearing long pants to their graduation probably
constitutes impermissible gender discrimination and
violates female students’ constitutional rights under
the First Amendment. The freedom to wear what one
wants to wear to graduation under one’s graduation
gown is protected by the right of free expression
guaranteed by the First Amendment to the United
States Constitution.'

Additionally, the Equal Protection Clause of the Four-
teenth Amendment to the United States Constitution
prohibits a public school from engaging in this type of
arbitrary gender discrimination. The high school may
impose a requirement of proper, or even formal, attire
for its graduation ceremony, provided that such a
requirement does not create an Equal Protection
violation. However, to mandate that young women
wear dresses or skirts and high heels, based on
outdated notions regarding appropriate attire for
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young women, is impermissible.”> Equal Protection
claims based on gender discrimination are subject to
heightened scrutiny and will prevail unless the
restriction at issue “serve[s] important governmental
objectives and [is] substantially related to achieve-
ment of those objectives.” It seems impossible to
think of any “important governmental objectives” that
would be served by requiring young women to wear
skirts, dresses, or high heels.

Finally, a requirement that all female students wear a
dress or skirt may also violate Title IX of the
Education Amendments of 1972 (“Title IX”).** Title
IX prohibits discrimination on the basis of sex in
educational institutions that receive federal funding,
and a student may sue when her rights under this
statute are violated.”” Federal courts have consistently
recognized in other contexts that discriminating
against a person for failure to conform to the norms of
her gender constitutes illegal sex stereotyping, and
several recent school cases recognize such a claim.?



SCHOOL NEWSPAPERS

SCENARIO: Kelly, a senior in high school, writes an editorial column for the school
newspaper. This month, Kelly writes about the benefits of having a sex education program
that includes information on abstinence, birth control, and other forms of family planning.
The principal censors Kelly’s column because it discusses birth control.

Question: Is this an appropriate reason to
censor Kelly's speech?

Quick Answer: Probably not.

EXPLANATION:

A school may exercise editorial control over the
content of student speech in school-sponsored
activities such as student newspapers, assemblies,
athletic events, and school plays, if the school’s
action is reasonably related to legitimate pedagogical
concerns.”” Legitimate educational concerns may
include assuring that (1) students “learn whatever
lessons the activity is designed to teach;” (2) the
material is not inappropriate for the maturity level of
the students; and (3) “the views of the individual
speaker are not erroneously attributed to the
school.”*® In addition, a school may refuse to sponsor
student speech that might reasonably be perceived to
advocate drug or alcohol use, irresponsible sex, or
conduct otherwise inconsistent with “the shared
values of a civilized social order,” or to associate the
school with any position other than neutrality on
matters of political controversy.”’

Hazelwood School District v. Kuhlmeier™ is the lead-
ing Supreme Court case addressing the ability of
schools to regulate student expression that occurs in

connection with official curricular activities. There,
the principal deleted two student articles on pregnan-
cy and divorce from the school newspaper.’’ The
Court upheld the principal’s decision, finding that the
school’s pedagogical concerns of protecting students’
anonymity and allowing the subject of a critical
article the chance to respond were legitimate.>

In this case, Kelly’s article should not be censored
simply because it discusses birth control. If the
school believes the content is inappropriate for
freshman high school students, the school should
prohibit articles on all sex-ed-related information and
not single out birth control.*?

If the newspaper was not sponsored by the school,
but rather was a student-run publication that was
merely distributed in school, the administration could
only censor the speech if it was lewd, wvulgar,
obscene, had a strong likelihood of creating a
substantial disruption of or material interference with
school activities, or violated the rights of others.*



FREEDOM OF SPEECH, Cont.

PLEDGE OF ALLEGIANCE

SCENARIOQO: Timmy is uncomfortable saying the Pledge of Allegiance and chooses to
sit quietly in his seat during the Pledge. The principal wants to call Timmy’s mother to

discuss his concern about Timmy's decision.

Question: Should the principal call Timmy s mother?

Quick Answer: No.

EXPLANATION:

In addition to imposing limitations on the govern-
ment’s ability to regulate speech, the First
Amendment restricts governmental efforts to
compel speech. Thus, schools may not force stu-
dents to recite the Pledge of Allegiance or to sa-
lute the flag.*> One court has gone even further,
reasoning that because singing the National An-
them could be considered “saluting the flag,” stu-
dents also have a First Amendment right to opt
out of singing the National Anthem.*

N.C. Gen. Stat. § 115C-47(29a) provides

that local boards of education shall “require that
recitation of the Pledge of Allegiance be sched-
uled on a daily basis.”’ However, the statute
also clearly states that “[t]hese policies shall not
compel any person to stand, salute the flag, or
recite the Pledge of Allegiance.”® In choosing
not to recite the Pledge, the student is exercising
his or her First Amendment right not to speak. A
requirement to notify a student’s parents may
chill that student’s right to free speech and would
probably be unconstitutional.*’




SCHOOL LIBRARY BOOKS

SCENARIQO: After complaints from several parents, the school board ordered the
removal of the novel The Color Purple from all high school libraries.

Question: Does the school board have the authority to censor this book?

Quick Answer: No.

The Supreme Court has
placed limitations on a
school’s ability to remove
books from its library
that are not part of the
regular curriculum.

EXPLANATION:

While school boards have broad discretion in the
management of school affairs, the Supreme
Court has placed limitations on a school’s ability
to remove books from its library that are not part
of the regular curriculum.”* Unlike curriculum
material, which is required for students, library
resources are not required reading and are
viewed voluntarily by students.*’ The Supreme
Court has stressed that, “students must always
remain free to inquire, to study and to evaluate,
to gain new maturity and understanding” and
that the school library serves as “the principal
locus of such freedom.”**

Schools are prohibited from removing books from
the library “simply because they dislike the ideas
contained in those books and seek by their removal
to ‘prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of
opinion.””*  However, school boards do have
greater discretion in deciding what books to
purchase for the libraries, but that discretion may
not be used in a “partisan or political manner.”**
The school or school board may be able to remove
non-fiction books if they contain substantial
inaccuracies or misrepresentations.*’ For example, a
book that omits factual information that relates to
the hardships of life in another country is not a
“political viewpoint entitled to protection.”*®



EQUAL ACCESS

SCHOOLS AS PILATFORMS FOR NON-STUDENT SPEECH

SCENARIO: 4 peace activist organization seeks access to local high schools to
provide students with information about alternatives to military service. The
organization seeks access equal to that given to military recruiters.

group such access?
Quick answer: Probably.

Question: Is the school district required to provide this

EXPLANATION:

High schools are typically considered non-public
forums.*” However, even in non-public forums, some
courts have held that restrictions on speech must be
“reasonable in light of the purposes served by the
forum and ... viewpoint neutral,”*® while other courts
do not include the requirement that the speech be
viewpoint neutral.*” The Fourth Circuit Court of
Appeals, the federal appellate court with jurisdiction
over North Carolina, has not rendered an opinion on
this issue. Courts have found the following with
regard to restrictions on peace activist access to
students to provide Career Day information:

e [t is unreasonable to require that a Career Day
presenter have “jobs in hand” and thus be able to
offer immediate employment.*

e [t is reasonable for a school to require that
presenters have direct knowledge of the career
opportunities they present in order to ensure that
speakers present credible information and are
positive role models; however, it is unreasonable
to require that a presenter have present affiliation
with the career field.”!

e It is reasonable for a school to deny access to a
group whose sole purpose is to criticize or
denigrate a career opportunity offered by another,
as such a purpose “clearly detracts from the
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motivational purpose of the forum.”** However, it
is unreasonable for a school simply to ban a group
from a Career Day event because of its criticism,
rather than limiting what the group can say about
the opportunities presented by an employer.”® One
court explained that “since the main purpose of
Career Day is to allow students to evaluate their
opportunities for the future, presenting only
positive information directly conflicts with the
educational purpose of the forum. ... This applies
with special force when one is making a decision
about a career in the military because unlike other
dissatisfied employees, a soldier cannot quit.”>*

It is reasonable for a school to prohibit discussion
of controversial social issues (e.g. the morality of
war, defense spending, and racism and sexism in
the military) to ensure that a forum is used for its
intended purpose — conveying information about
jobs and other opportunities.” However, it is not
reasonable for a school to  prohibit discussion of
“bona fide negative facts which are relevant to the
requirements or benefits of a specific job,
including one in the military.”*® Moreover, “[a
school] could not allow speakers to point out the
advantages of a particular career but ban any
speaker from pointing out the disadvantages of the
same career. That amounts to viewpoint-based
discrimination.”’




Importantly, in addition to being reasonable, many
courts have held that a school district’s policy on
opening a non-public forum to outside groups such
as recruiters must be viewpoint neutral.”® “[TThe
government violates the First Amendment when it
denies access to a speaker solely to suppress the
point of view he espouses on an otherwise
includible subject.”® In a non-public forum, “the
government may limit the subject matter discussed
by all speakers in a forum but it may not distin-
guish between particular speakers based on their
view of the approved subject matter.”® If a school

decides that students should learn about career
opportunities, it cannot exclude a group merely
because the school disagrees with that group’s views
about student career choice, and it certainly cannot
exclude a group simply because it disagrees with that
group’s views concerning the military.®’ Further-
more, “[t]he existence of reasonable grounds for
limiting access to a nonpublic forum ... will not save
a regulation that is in reality a fagade for viewpoint-
based discrimination.”®

SCENARIO: 4 student wants to form a Gay-Straight
Alliance extracurricular club at the local high school.

The school allows other extracurricular clubs.

The Equal Access Act
requires schools to grant

Question: Must the principal allow the club to be formed?

Quick Answer: Yes.

equal access to student
groups regardless of
‘religious, political,

EXPLANATION:

The federal Equal Access Act™ requires schools to
grant equal access to student groups regardless of
“religious, political, philosophical, or other content
of the speech at such meetings.”® If a school
provides an opportunity for meetings held outside of
instructional hours that have a “noncurriculum relat-
ed” purpose, these meetings are considered limited
open forums for purposes of the Equal Access Act.”
In other words, if the principal allows other clubs to
meet in school facilities before or after school or
during lunch, then the principal must allow the Gay-
Straight Alliance (GSA) to meet. Schools may not
pick and choose among clubs based on what they
think students should or should not discuss.®
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philosophical, or other
content of the speech at
such meetings.’

Furthermore, it would be impermissible for the
principal to place any additional rules or conditions
on the group’s existence. For example, if an
avenue of communication such as posting flyers or
using the school’s PA system is available to other
“noncurriculum related student groups,”®’ then the
school must permit the GSA to have access to
those same avenues of communication.®® Further, a
school cannot force a GSA to change its name.®
The question of whether a group is considered
“noncurriculum related” must be interpreted
narrowly, such that only groups related to a course
currently taught at the school or a course that will
be taught in the foreseeable future can be consid-
ered curriculum related.”



EQUAL PROTECTION & EQUAL ACCESS

SCENARIOQO: Angie is in tenth grade and is openly gay. Other students begin harassing
Angie by calling her names, taping derogatory signs on her locker, shoving her in the
hallway, and groping her breasts during gym class. Angie complains to the principal.

Question: Does the principal have an obligation to
discipline the students harassing Angie?

Quick Answer: Yes.

EXPLANATION:

Section 1 of the Fourteenth Amendment provides that
“No State shall ... deny to any person within its
jurisdiction the equal protection of the laws.””" This
constitutional provision, known as the Equal
Protection Clause, guarantees the “right to be free
from invidious discrimination in statutory classifica-
tions and other governmental activity.”’”” In the
context of schools, discrimination means that the
school is either treating similarly situated students
differently or treating students who are not similarly
situated the same, without having a legitimate reason
for doing so.

Here, the Equal Protection Clause requires that the
principal enforce the school’s policies in cases of peer
harassment of homosexual students in the same way
the principal enforces those policies in cases of peer
harassment of heterosexual students. If the school
has an anti-harassment policy and enforces it except
when the harassment is perpetrated against lesbian,
gay, bisexual, and transgender (LGBT) students, the
school is treating LGBT students differently from
other students. Without a valid reason to justify the
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differential enforcement of the anti-harassment
policies, the principal is violating Angie’s right to be
free from discrimination on the basis of sexual
orientation. As one court stated, “[w]e are unable to
garner any rational basis for permitting one student to
assault another based on the victim’s sexual orienta-
tion.”” Accordingly, courts have consistently held
that school officials have an obligation under the
Equal Protection Clause to respond to harassment and
discrimination based on sexual orientation.”

Furthermore, in 2009, the North Carolina General
Assembly passed the School Violence Prevention
Act.”” This law protects students from bullying and
harassing behavior by school employees and other
students. Every school is required to implement an
anti-bullying policy and a bullying prevention
strategy. The law also specifically prohibits
harassment based on certain enumerated personal
characteristics, including race, religion, disability,
sexual orientation and gender identity, and it re-
quires that teachers and administrators be informed of
the policy and, where possible, trained to appropriate-
ly identify and respond to bullying.



SCENARIQO: The school board is concerned about illegal immigration in the state
and creates a policy permitting schools to require documentation of citizenship if
they suspect a student is an undocumented immigrant.

Question: Does this policy pass constitutional muster?
Quick Answer: No.

-
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EXPLANATION:

This policy violates the principle of equal protec- Texas law that provided free public education for
tion because it seeks documentation only from documented immigrants but required undocumented
those students suspected of being undocumented immigrants to pay for their schooling.” While educa-
immigrants.”® On numerous occasions, the tion is not a fundamental right under the United States
Supreme Court has recognized that immigrants, Constitution,” it is a violation of the Equal Protection
even those who reside in the country unlawfully, Clause for a state to deny undocumented immigrant
are guaranteed due process of law and that certain children the free public education that it provides to
kinds of discrimination against undocumented other children.*

immigrants by the state or federal government
violate the Constitution.”” In Plyler v. Doe, for
example, the Court declared unconstitutional a
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DUE PROCESS

SCENARIO: 4 teacher observed Kimberly, a fourteen-year-old
ninth-grader, throw her math book at Christina, who suffered a black
eye.

Question: Can Kimberly be suspended from school long-term?

Quick Answer: Yes, Kimberly can be given a long-term
suspension for physically assaulting another student, but the
school must follow specified procedures before doing so.

EXPLANATION:

The Due Process Clause of the Fourteenth Amend-
ment provides two types of protection: procedural due
process and substantive due process. Procedural due
process refers to the steps the government must follow
before it deprives a person of life, liberty or property,
while substantive due process looks at whether the
government has an adequate reason for doing so. The
right most commonly encountered in school is
procedural due process. Schools cannot arbitrarily
deprive students of an education unless they first go
through proper procedures.

In Goss v. Lopez,®' the Supreme Court held that pro-
cedural due process protections apply to suspensions
and expulsions from school.** Generally, this means
that prior to removal, schools must tell students they
are being charged with an offense and give them an
opportunity to defend themselves.

In North Carolina, students can be given a long-term
suspension if the superintendent finds that the student
has willfully engaged in conduct that the local school
board has determined in its Code of Student Conduct
authorizes long-term suspension. Indeed, a student
can even be expelled if the student is at least fourteen
years of age and the student’s continued presence in
school constitutes a clear threat to the safety of other
students or employees.®’

16




According to North Carolina law, for any suspension longer than 10 days or for any expulsion,
the student and the student’s parents have the following rights:

(1) The right to be represented at the hearing by an attorney or, in the discretion of the local
board, a non-attorney advocate.

(2) The right to be present at the hearing, accompanied by his or her parents.

(3) The right to review before the hearing any audio or video recordings of the incident and,
consistent with federal and state student records laws and regulations, the information
supporting the suspension that may be presented as evidence at the hearing, including
statements made by witnesses.

(4) The right to question witnesses appearing at the hearing.

(5) The right to present evidence on his or her own behalf, which may include written
statements or oral testimony, relating to the incident leading to the suspension, as well
as other factors.

(6) The right to have a record made of the hearing.

(7) The right to make his or her own audio recording of the hearing.

(8) The right to a written decision, based on substantial evidence presented at the hearing,
either upholding, modifying, or rejecting the principal's recommendation of suspension
and containing at least the following information:

a. The basis for the decision, including a reference to any policy or rule that the
student is determined to have violated.

b. Notice of what information will be included in the student's official record.

c. The stug(}ent's right to appeal the decision and notice of the procedures for such
appeal.

A school must provide written notice of any proposed long-term (more than 10 days) suspension
preferably by the end of the workday on which the suspension is proposed, or as soon as practica-
ble thereafter, to the student’s parents or legal guardian.®® The written notice must contain at
least:

(1) A description of the incident in question;
(2) The specific rule the student is accused of violating;

(3) The specific process by which the parent may request a hearing to contest the decision,
including the number of days within which the hearing must be requested,

(4) A description of the hearing process;
(5) Notice of the parents’ right to retain an attorney;
(6) The school board’s policy on the use of advocates other than attorneys at hearings;

(7) Notice of the parents’ right to review and obtain copies of the student’s educational rec-
ords before the hearing, and

(8) A reference to the school board’s policy on the expungement of discipline records.®*
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DUE PROCESS, Cont.

SCENARIO: Mark is given a short-term suspension for accessing
pornography websites on the library computers at school.

Question: Is there a process that the school must follow in order to make sure that
Mark's rights are not violated?

Quick Answer: Yes. Generally, the school must follow a process for suspensions of
up to 10 days.

EXPLANATION:

In order to suspend a student for ten days or fewer, there is generally a process
that the school must follow. The school must provide notice to the student that
he or she has the right to be present, to be informed of the charges and the basis
for the accusations, and to make statements in defense or mitigation of the
charges. The notice to the student of the charges may be oral or written, and
the hearing may be held immediately after the notice is given.?’ (Students are
not entitled to appeal short-term suspensions, and short-term suspensions are
not subject to judicial review.)*
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SCENARIQO: Peter consistently disrupts class by throwing spitballs at the blackboard.
Mr. Jennings warned Peter that he would rap his knuckles with a ruler if Peter threw

another spitball.

Quick Answer: Maybe.

Question: Can Mr. Jennings rap Peters knuckles for throwing spitballs?

EXPLANATION:

While the Fourteenth Amendment embraces the
right of parents to control the means by which their
children are disciplined, “state[s have] a counter-
vailing interest in the maintenance of order in the
schools ... sufficient to sustain the right of teachers
and school officials to administer reasonable
corporal punishment for disciplinary purposes.”®’

Under North Carolina law, corporal punishment is
permissible in limited circumstances. Pursuant to
North Carolina Gen. Stat. § 115C-390.4(a), “[e]ach
local board of education shall determine whether
corporal punishment will be permitted in its school
administrative unit.” To the extent that corporal
punishment is permitted, the law sets six additional
conditions that must be met when administering
corporal punishment. First, corporal punishment
cannot be carried out in a classroom in the presence
of other students.”® Second, only a teacher, princi-
pal, or assistant principal in the presence of another
teacher, principal, or assistant principal, who has
been informed beforehand and in the student’s
presence of the reason for the punishment, may
inflict the punishment.”’ Third, a school official
must notify the student’s parents that such punish-
ment has been administered and of the details
surrounding the punishment.”> Fourth, the school
must maintain records of each use of corporal
punishment and the reasons for such use.” Fifth,
excessive force is not permitted.”* And finally,
corporal punishment must not be administered to a
student whose parents have completed a form,
provided by the school, opting their child out of
corporal punishment.”
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A school board may decide to prohibit the use of
corporal punishment. “Notwithstanding [this prohibi-
tion], school personnel may use physical restraint in
accordance with federal law and G.S. 115C-391.1 and
reasonable force pursuant to G.S. 115C-390.3.°
Reasonable force may be used to manage the behavior
of a student or to remove the student from a situation
when necessary for the following reasons: (1) to
correct students; (2) to quell a disturbance threatening
injury to others; (3) to obtain possession of weapons or
other dangerous objects on the person, or within the
control, of a student; (4) for self-defense; (5) for the
protection of persons or property; and (6) to maintain
order on school property, in the classroom, or at a
school-related activity on or off educational property.”’

Physically restraining students is deemed a reasonable
use of force by school personnel only under the follow-
ing circumstances: to obtain a weapon controlled by a
student, to maintain order or break up a fight, as
needed for self-defense, as needed to ensure the safety
of the student being restrained or another person, to
escort a student safely from one area to another, if used
as provided for in a student’s IEP or Section 504 plan
or behavior intervention plan, and as reasonably
needed to prevent imminent destruction to the school
or another person’s property. When physical restraint
is used solely for disciplinary purposes, it is not
reasonable force.

The North Carolina Court of Appeals has ruled that if a
teacher inflicts serious injury on a student, liability
may be imposed if he or she should have reasonably
foreseen that serious or permanent injury of some kind
would naturally or probably result from such an act.”
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SEARCH AND SEIZURE

SCENARIOQO: Bobby, a seventh grader, has been in trouble several times for
fighting in school. A guidance counselor hears a rumor that Bobby is carrying

marijuand.

conducting a search.

Question: Does the school have “reasonable suspicion” to search Bobby?

Quick Answer: No, the school must be able to point to specific facts giving rise to
reasonable suspicion that a student is violating the law or the schools rules before

Students have the same guarantees against

“unreasonable searches and seizures” by

law enforcement on school grounds as

other citizens have outside of school;

however, students have a reduced

expectation of privacy while at school.

EXPLANATION:

The Fourth Amendment provides that “[t]he right of
the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures shall not be violated, and no warrants shall
issue, but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.””’

Students have the same guarantees against
“unreasonable searches and seizures” by law enforce-
ment on school grounds as other citizens have outside
of school; however, students have a reduced expecta-
tion of privacy while at school. When law enforce-
ment is involved, generally both a warrant and
probable cause are required before authorities can
undertake a search. However, in New Jersey v.

20

T.L.0.,'" the Supreme Court allowed a school to
search a student’s purse for cigarettes and
marijuana without a warrant and without probable
cause to suspect that the purse contained contra-
band.'”! In this context, school officials need only
demonstrate “reasonable suspicion” that the
student 1s violating school rules/disciplinary
standards to conduct a search of a student’s
effects.'” While “reasonable suspicion” is not
always clear under the law, it is must be a
suspicion based on facts and not on a mere hunch,
rumor, or curiosity.'®?

Thus, it would be improper for the school to
search Bobby for marijuana based on a mere
rumor.



SCENARIO: 4 school administrator gets a reliable tip that someone might be storing drugs in a
locker, but the tip does not name a particular student.

Question: The administrator wants to
search all student lockers to find the drugs.
May he do so?

Quick Answer: Maybe.

EXPLANATION:

The Supreme Court’s decision in 7.L.O. specifically
excluded lockers from its holding, leaving open the
question of whether or not students had “a legitimate
expectation of privacy in lockers.”'™ North Carolina

court.s have not ruled on whe‘Fher'or not a school remained property of the school and could be
official needs reasonable suspicion in order to search searched without a warrant or reasonable suspicion,

a student’s locker, but the issue has arisen in other the students had no expectation of privacy in their
states. Many courts have found that students do have lockers, and the school could enforce the policy as

a reasonable expectation of privacy in their lockers. stated. '
For example, the Mississippi Supreme Court said

that students often keep “nondisruptive yet highly  Op the other hand, the Massachusetts Supreme
personal items such as l(ghotographs, letters, and  Court upheld a written policy pertaining to locker
diaries” in their lockers.™ Another court called a  ganrches in Commonwealth v. Snyder."® There,
student’s locker a “home away from home,” noting  pecayge the school had promulgated a policy “that
that students keep in it items protected by the Fourth ;.1 student had the right ‘[n]ot to have his/her
Amendment  prohibition  against unreasonable  |ocker gubjected to unreasonable search,’” the
searches and seizures." The New Mexico Supreme  dent had a reasonable expectation of privacy, and

Court applied the 7.L.O. standard to require that the the school could not search the locker without at
school official must have reasonable suspicion  |qact reasonable suspicion.'"!

before searching a locker.'”” Thus, under the stand-
ard applied in New Mexico, the school administrator
would not be able to search all students’ lockers to

While the law is not completely clear on the issue of
locker searches, if the administrator has reasonable
look for the drugs. suspicion that a particular student is storing contra-

) . . band in his/her locker, then that administrator is
However, if the school has a policy regarding the  robably within their rights to search that student’s
contents of lockers, the courts have ﬁglé[erpretefl that Jocker. Further, if the school has clearly informed
differently. In In Interest of Isiah B."",the Wiscon- g dents that they should consider their lockers
sin - Supreme Court found that because the  pyplic and not private and that their lockers may be
Milwaukee public school system had informed  geqrched at any time, the administrator may search
students in a written policy that their lockers the lockers without reasonable suspicion.'"2
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SEARCH AND SEIZURE, Cont.

SCENARIO: 4 school principal is told that Savana gave another student some over-
the-counter pain medication that is banned under school rules. After Savana consents
to a search of her belongings, the principal decides to require Savana to shake out
her bra and underwear in the presence of school officials.

Question: Is this permissible?
Quick Answer: No.

EXPLANATION:

This scenario is based on a search that the U.S. by Redding, they may only be used in very specific
Supreme Court ruled unconstitutional in Safford  circumstances.'”> In order to do a strip search, the
United Sch. Dist. #1 v. Redding.'” The Court  principal would need an “indication of danger to the
noted that searches in which the “breasts and  students from the power of the drugs or their
pelvic area” are “necessarily exposed ... to some  quantity, and a reason to suppose that Savana was
degree” are distinct from other searches and must  carrying pills in her underwear.”''® Without these
be treated as such.''* While these degrading  elements, the strip search is unconstitutional.

“strip searches” are not categorically outlawed
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SCENARIOQO: The school board created
a new policy mandating that in order for
students to be admitted to the senior
prom, they must take a breathalyzer test
or be denied admission.

Question: Is this policy constitutional?

Quick Answer: Most likely, yes.

EXPLANATION:

The Supreme Court has recognized that schools
have an important interest in preventing and deter-
ring drug use among students.''’ In Vernonia Sch.
Dist. 47J v. Acton,''® the Court upheld suspicionless
drug testing of a school’s athletes, reasoning that
athletes frequently engage in dangerous activity and
are thus more likely to injure themselves or others
while playing under the influence.'"’ The Court also
stated that because school athletes are routinely
subjected to mandatory physicals, they have a lower
expectation of privacy than an average student.'”

The Court later upheld random drug testing of
students participating in extracurricular school
activities in Board of Education v. Earls.*' 1t is
important to note, however, that the Court has not
ruled on whether drug testing of al// public school
students 1is constitutionally permissible. So far,
suspicionless drug testing has been limited to students
participating in athletics or extracurricular activities,
and the Acton court cautioned that the tests may not
“readily pass constitutional muster in other
contexts.”'?
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STUDENT PRIVACY

SCENARIO: 4 school district routinely releases student directory information to
military recruiters without informing students and their parents of their right to opt
out of having this information released.

Question: Is this practice
permissible?

Quick Answer: No.

EXPLANATION:

Under the “No Child Left Behind Act,” parents and  Second, any opt-out notice should explain that any

students have the rlght to I‘equest that students’ Secondary student (regardless of age) or the parent
contact information not be released to military  of the student may request that the student’s
recruiters and institutions of higher education without  information not be released without prior written
123 .
parental consent. ™ A school should ensure that  parental consent.'”* Therefore, while records can
parents and students receive adequate notice of this only be released with parental consent after a
right. For example, simply including an opt-out form  request to opt out is made, the Act clearly provides
as the last page of the Student Code of Conduct,  that the initial request to opt out can be made either

which i1s handed out to students at the beginning Of by the parent or the Student’ Wlthout regard to the
the school year, does not appear to comply with 20 stydent’s age.'*

U.S.C. § 7908(a)(2), which requires the local educa-
tional agency to “notify parents of the option to make
arequest....”
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