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The First Amendment to the U.S. Constitution
states in relevant part,

“Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof.”

These two clauses are commonly referred to as the Establishment Clause
and the Free Exercise Clause.




RELIGIOUS SPEECH OR
PRACTICE BY STUDENTS

RELIGIOUS HOLIDAYS

SCENARIO: Sylvia is Jewish, and her mother informed the school two weeks
in advance that Sylvia would miss a day of school to observe the Jewish holiday
of Purim. Sylvia has already missed the full amount of allowable absences.

missing another day of school?

to observe religious holidays.

Question: Should Sylvia be penalized for

Quick Answer: No, in no event should a
school penalize a student for being absent

EXPLANATION:

In accordance with the Free Exercise Clause of
the First Amendment, schools must accommodate
students’ religious beliefs. They may neither engage
in overt discrimination nor adopt policies that are fair
in form but discriminatory in practice.' Thus, schools
may not discipline students who are absent for
religious reasons.

Although Sylvia has already missed the
maximum number of excused absences, the school
cannot penalize her for the additional classwork
missed because of her observance of Purim. Such a
policy would violate Sylvia’s right to freely exercise
her religion, as guaranteed by the First and Four-
teenth Amendments. However, the school may re-

quire Sylvia to complete make-up assignments or
examinations.

While schools are not required to close on a
particular religious holiday, they may chose to do so
for the purpose of administrative convenience, for
example, when a large number of students are
expected to be absent. As long as the school’s pur-
pose in creating an all-school holiday is religiously
neutral, the school does not endorse or advance a
particular religion or religion generally, and the
school’s recognition of that religious holiday does not
result in an excessive entanglement with religion, the
school is not in violation of the Establishment Clause
of the First Amendment.



RELIGIOUS STUDENT GROUPS

SCENARIO: 4 group of students
asks permission to form a lunchtime
Bible study club.

Question: Should the school grant
permission?

Quick Answer: Yes, but only if other
non-curriculum related clubs are
allowed to meet during that time and
the time is declared non-
instructional.

EXPLANATION:

If a secondary school creates a limited open
forum during lunchtime, it must offer equal access to
all student groups and cannot prohibit student
religious clubs from meeting during that time.> A
school creates a limited open forum “whenever [a]
school grants an offering to or opportunity for one or
more noncurriculum-related student groups to meet
on school premises during noninstructional time.””*
Noninstructional time is defined as “time set aside
by the school before actual classroom instruction
begins or after actual classroom instruction ends.””
However, if lunchtime is designated non-
instructional time, a student Bible club may not meet
in the lunchroom where other students may be
subjected involuntarily to religious worship.® There
is some discrepancy regarding whether activity

periods and study halls are considered non-
instructional time and thus whether student religious
groups may hold meetings during those periods.’

However, a school may choose to bar all
non-curriculum-related student groups from meeting
during lunch or study hall. This bar would apply to
all student groups, including religion-based clubs.®
Regardless of school policy on student clubs,
students are always permitted individually to quietly
pray before eating lunch.’ In fact, students may pray
on their own during the school day as long as their
behavior neither disrupts school activities nor
inhibits the rights of others to freedom of
conscience. '’



RELIGIOUS SPEECH OR PRACTICE
SPONSORED BY SCHOOLS

STUDENT-LED SCHOOL-SPONSORED PRAYER

OR OTHER RELIGIOUS EXPRESSION

SCENARIO: The school choir incorporates religious songs into its repertoire.

Question: Is this permissible?

Quick Answer: Within certain
guidelines, religious music may be
sung or played in public schools.

EXPLANATION:

An educational program that includes religious
music 1S constitutional, unless it either endorses reli-
gion or could be reasonably perceived as endorsing
religion.'" Thus, in order to be valid under the First
Amendment, a school choral program must have
neither the purpose nor the effect of communicating a
message that “religion or a particular religious belief
is favored or preferred.”'* Because choral music is
often based on religious themes and/or text, it is not
unreasonable for the choir’s selection of music to
include religious pieces.”” However, if there is no
“clearly secular purpose” for the selected religious
songs, the school would be in violation of the Estab-
lishment Clause."* A permissible secular reason for
choosing a piece of sacred music might be its useful-
ness to teach certain music skills (e.g., intonation,
harmonization)."” Similarly, a school may decide to
perform in churches and other religious locations for
secular reasons such as acoustics and seating capacity.'®
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While it may be permissible to perform religious
songs in a concert setting, it would violate the
Establishment Clause if the choir sang nonsecular
music at the school graduation ceremony.'” Including
such religious activities in the graduation program
not only would have the principal effect of advancing
a particular religion, it would also foster excessive
entanglement between the government (i.e., the
school) and religion.'®

Finally, an after-school gospel choir club may be
permissible under certain circumstances. If a school
provides access to its facilities to various student
groups, it may not discriminate on the basis of
religion. "



SCENARIO: The players on Maplewood High School's football team
decide to hold a school-sponsored prayer before each game.

join in the prayer?

Question: Should the coach allow them to do so? Can the coach

Quick Answer: No and no. School-sponsored prayer at school
sporting events violates the Establishment Clause, and the coach
is prohibited from leading or participating in such prayer.

EXPLANATION:

School-sponsored prayer in the public school
setting is unconstitutional. The same rule applies
whether the prayer occurs in the classroom, at a
graduation, or at a high school football game.”® When
a teacher, coach, or school administrator endorses re-
ligious conduct as part of an educational or extracur-
ricular exercise, the government becomes excessively
involved in religion. Furthermore, school officials
cannot defend school-sanctioned religious conduct by
pointing to the fact that dissenters may be excused
from participating.?’ Any time the government puts
its stamp of approval on religious activity, it creates
an atmosphere of coercion in which students who hold
different views must choose between participating
against their will and protesting in embarrassment.**

In Santa Fe Independent School District v. Doe,”
the Supreme Court held that student-led, student-
initiated prayer at school sporting events violates the
Establishment Clause.”* The Court reasoned, in part,
that in the context of a school-sponsored function
conducted on school property, an objective observer
would perceive the team prayer as state-approved
religious practice.”> Under this ruling, the football
coach at Maplewood High School should neither
permit the players to pray as a group nor join in the
prayer.”® It would be permissible, however, for the
players and the coach to individually pray silently on
their own before the games.



TEACHER/SCHOOL OFFICIAL PRAYER OR OTHER

RELIGIOUS EXPRESSION

SCENARIO: During the morning moment of

silence, Ms. Martin asks the students to pray
for a student who is sick.

Ms. Martin to do that?

time, intended for reflection, to engage or
encourage students to engage in religious
expression.

Question: Is it constitutionally permissible for

Quick Answer: No. Teachers may not use this

EXPLANATION:

The Establishment Clause strictly forbids school-
sponsored prayer during school hours or at school-
sponsored events.”’ This is true even if students not
wishing to pray are permitted to leave the classroom
and go to another room® or if the prayer is non-
denominational.”’

However, a moment of silence is constitutionally
permissible if (1) the moment is free from any direc-
tion by school officials; (2) there is no state coercion
or element of preference for a particular religion, or
for religion in general; and (3) students are left to
meditate, reflect, or pray as they see fit.’* In 1995,
the North Carolina General Assembly passed a law

that allows, but does not require, such a practice in its
public schools.”’ This law, which allows schools to
begin each day with a moment of reflection for
students and teachers, is constitutional because its
purpose is secular in nature and it does not involve
state participation in a religious activity.”> In
addition, this law specifically states that the period of
silence shall be free from any influence on the part of
any school employee. By asking students to use the
time of quiet reflection to pray for another student,
Ms. Martin has violated the Establishment Clause.*
Students are free to pray for fellow students; howev-
er, they must do so privately, of their own volition.



The Establishment Clause strictly forbids
school-sponsored prayer during school hours

or at school-sponsored events.

SCENARIO: Ms. Tucker teaches third grade in a public school.

Every day before school begins and before the class is seated, she
reads to herself from her prayer book, which she stows in her desk
during the day.

EXPLANATION:

Because of their role as “state actors” (i.e.,
people who, whether as employees or volunteers,
are acting in an official governmental capacity),
teachers face certain restrictions regarding the
circumstances in which they may express religious
views or engage in religious conduct. While
instructing students or engaging in other official
school functions, such as overseeing athletic events
and graduation ceremonies, teachers are considered
to be state actors’*and therefore are strictly forbid-
den, while engaged in official school activities, from
conveying a preference for one religion over another
or religion over non-religion.” Therefore, Ms.
Tucker may not expound on her religious views

Question: Is Ms. Tucker within her rights?

Quick Answer: Yes, with limitations.

during class, may not lead her class in prayer, may
not confront students during free time about their
beliefs, and may not read the Bible as a religious
text during story hour. A reasonable observer could
conclude that Ms. Tucker’s intent in these situations
is to institutionalize certain religious values at the
expense of the students’ rights to practice or not
practice religion according to their own values and
upbringings.*® During her free time, however, Ms.
Tucker may discuss her views with other teachers,
read religious texts in the teachers’ lounge, and say
a blessing before she eats, as long as she is not
subjecting anyone to her views involuntarily and the
school is not involved in her religious practices.



SCENARIO: 4 group of high school students approached Ms. Ramos, a school employee,
and asked if she would help lead the student Christian club. Ms. Ramos agrees and assists
in planning activities and occasionally leads the group meeting.

Question: Are Ms. Ramos’actions appropriate?

Quick Answer: Ms. Ramos may supervise the
meeting but may not participate in or direct any of
the club's activities.

EXPLANATION:

According to the federal Equal Access Act, secondary
schools that receive federal financial assistance are prohibited Employees or agents

from sponsoring student clubs.’’ Sponsorship is defined as

promoting, leading, or participating in a club’s activities.>® The Of a public SChOOl
Act does permit, “[t]he assignment of a teacher, administrator,

or other school employee to a meeting for custodial purposes,” may be pl‘esent at
if the school requires all student clubs to have a faculty custo-

dian. Custodial purpose entails ensuring order and good Student-led l‘eligious

behavior but does not entail surveillance or administration of . .
activities.”® The Act specifically states that employees or meet]ngs Only ina
agents of a school may be present at student-led religious

meetings only in a non-participatory capacity.®® Therefore, nOH-pal‘tiCipatOl'y
Ms. Ramos may be able to act as a faculty custodian to the .
Christian club but would not be permitted to help plan activi- cap aClty.

ties or participate in the group’s meetings. Ms. Ramos is also
not permitted to assist the group in her personal capacity
because the Act also prohibits any non-school person from
directing, controlling, or regularly attending the activities of
student groups.*!
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RELIGION IN CLASS CURRICULUM

SCENARIO: Ms. Rhiner offers an elective class for seniors in World Religions.
Among other things, her students read the Torah, the Bible, the Qur’an, and a

sacred Hindu text, the Bhagavad Gita.

Question: /s it appropriate for
public school students to read
such texts?

Quick Answer: Yes.

The class is appropriate as long as

it neither advances religious beliefs

nor attempts to teach religion-

based morality or ethics.

EXPLANATION:

The Supreme Court has held that the study of
religion is permissible as part of a “secular
program of education.”* Some examples of such
programs include comparative religions, the
history of religion, and the Bible as literature.
The class is appropriate as long as it neither
advances religious beliefs nor attempts to teach
religion-based morality or ethics. Although the
Supreme Court has affirmed that the teaching of
moral and ethical values is a valid secular
purpose, the use of a sacred religious text in such
teaching transforms a secular exercise into a
religious one. Therefore, in order to be constitu-

tional, any teaching of moral values must not be
based on religion.”” Accordingly, the Supreme
Court has also prohibited the posting of sacred
religious texts on school walls, concluding that
such signs are “plainly religious in nature” and
serve neither a secular purpose nor “such educa-
tional function.”* In both cases — teaching moral
values by way of religious materials and posting
religious texts on classroom walls — the Court
concluded that it is impossible to separate a
secular lesson from a spiritual one when the
vehicle for learning is a sacred religious text.*
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SCENARIO: The local board of education requires that
schools teach Creationism whenever evolution is taught.

Question: Is this constitutional?

Quick Answer: No, public schools may not teach Creationism,
either by itself or along with evolution.

EXPLANATION:

Public schools may not structure science curricula to
advance a particular religious viewpoint.*® The Supreme
Court has held that presenting “creation science” as an
alternative to the scientific theory of evolution would do
just that.*” While the Supreme Court has acknowledged
that a variety of scientific theories about the origins of
humankind can be appropriately taught in the science
classroom, the local board of education cannot require
that “creation science” be taught whenever evolution is
taught.** Neither may the board prohibit the teaching of
evolution when “creation science” is not also taught.*
Courts have held that “Creationism” in all its forms (e.g.,
Abrupt Appearance Theory or Intelligent Design Theory)
is inescapably religious and is not “science.””

Courts have also held that it is inappropriate for
schools to adopt anti-evolution policies, such as requiring
disclaimers about evolution to be placed on biology text-
books, as such a requirement would have the effect of
favoring those who oppose the teaching of evolution for
religious reasons. '

Public schools may
not structure science
curricula to advance
a particular religious
viewpoint.
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ACCESS TO SCHOOLS BY OUTSIDE RELIGIOUS GROUPS

SCENARIO: 4 local church requests access to a local high school during
the day to distribute Bibles to the students during class change.

Question: May the school permit the group
to distribute the Bibles?

Quick Answer: Only under very limited
circumstances.

EXPLANATION:

In order to avoid violating the Establishment
Clause, schools may permit outside groups to distrib-
ute religious materials to high school students only
under very limited circumstances. Private entities
may not enter classrooms to hand out religious
materials, nor may they request that a teacher hand
out such materials, as this may have a coercive effect
on students.’? Rather, private entities may passively
distribute Bibles or other religious materials from a
fixed location, where students are free to take or
leave the materials without coercion, and provided
no school employees participate in the distribution.>
Such materials should not be distributed at all in
elementary schools, because of the impressionability
of elementary-age children.>* Because young
children may not be able to distinguish between the
government-sponsored speech of the school’s staff
and the private speech of the organizations dissemi-
nating religious materials, distribution in elementary
schools risks the appearance of government endorse-
ment of religion.” The term “elementary schools”
has been defined under North Carolina law as includ-
ing grades 1-8.°° Accordingly, current law suggests
that even passive distribution is unconstitutional in
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North Carolina middle schools.

In Peck v. Upshur County Board of Education,
the Fourth Circuit Court of Appeals held that passive
distribution of Bibles in secondary schools is not
coercive if tables displaying them are set up for one
day, are located outside the classroom where
students would not feel pressured into taking a Bible,
and bear an explicit disclaimer renouncing any
sponsorship by the school.’” Peck noted
approvingly that the Upshur County School Board
took “pains to disassociate itself from the private
speech” entailed by the passive Bible distribution.™
In addition to those outlined above, these steps also
included allowing Bible distribution only as part of
“an equal access policy” as well as “setting strict
guidelines which forbid any school teacher or em-
ployee from participating in any way in making the
Bibles available.”

Note: If a school board permits religious literature
to be passively distributed in secondary schools, it
must provide an equal opportunity to other groups,
religious or otherwise.



SCENARIO: A4 Bible study group is one of the many community groups that
meet in the local elementary school after school hours. Some parents demand
that all religious groups be excluded from using school facilities in order to
protect the school from unconstitutional involvement in religious activities.

Question: Should the school accede to the parents’demands?

Quick Answer: No. Schools cannot refuse to rent space to religious groups
after school hours if the facility is open to other community groups.

EXPLANATION:

As long as the school does not involve itself in
the Bible study group’s activities, the group’s use of
the school’s facilities is permissible.”” Although it is
understandable that the parents would have such
concerns given the Establishment Clause prohibition
on government involvement in religious affairs, the
Free Expression Clause of the First Amendment
overrides the interest in maintaining separation of
government and religion in this example. Once the
school allows some community groups access, it may
not exclude others based on their beliefs or expres-
sion of those beliefs. Therefore, private religious

groups — whether they study religious texts or
conduct baccalaureate services — must have the same
access to the facilities as non-religious groups.®' The
Supreme Court’s standards of equal access also apply
to students’ use of school facilities. If a public
school makes its facilities available to student
activities that are not sponsored by the school, it may
not exclude student religious activities (i.e., a chess
club and a Bible study club each must have the same
access to the use of the school’s facilities). This rule
applies to wuse of school facilities during
non-instructional time.



SCENARIO: A4 local synagogue submits flyers advertising its youth group, which meets on

Saturday evenings, to be distributed to students.

Question: Must the school distribute the flyers?

Quick Answer: Maybe. If the school has an established policy of distributing flyers from
non-school related programs to students, it cannot discriminate against a religious group.

EXPLANATION:

If a school has in place a system whereby commu-
nity groups can submit flyers to be distributed to
students, the school may not exclude religious
organizations from advertising their activities or
programs.®” When a school allows outside communi-
ty groups access to its facilities, it creates a limited
public forum. Accordingly, the school is prohibited
from discriminating against a group based on its
beliefs, viewpoints, or expression thereof. The
school, as a government entity, must abstain from
regulating speech when the motivating ideology or
the opinion of the group is the reason for the
restriction.”

The school is, however, permitted to establish a
purpose for the flyer distribution program and can
deny access to any organization that does not fall
within its purview.** For example, the purpose of the
flyer program could be to distribute information

about community, charitable, recreational, and
education-related activities, cultural and sporting
events, and health issues, but to exclude those events
that are profit-driven. However, schools are still
prevented from excluding a group’s participation in
the program on the basis of the group’s viewpoint on
a subject that is otherwise permissible.®> Therefore,
in this example, the religious youth group flyer falls
within the guidelines of the flyer distribution
program, albeit from a religious perspective. Thus the
local synagogue must be permitted to submit its
flyers for distribution.

In order to avoid unlawful entanglement with
religion, the teachers should distribute flyers during
non-instructional time. Nothing should suggest that
the flyers are part of the curriculum, and teachers
should act only in an administrative capacity by
picking up the flyers and distributing them to
students’ cubbies or mailboxes.®
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