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Dedicated to Natalie Fiess  

This booklet is dedicated in loving memory to Natalie Zilboorg Fiess 

(pictured above with her granddaughter Lydia), with a special thanks to 

the late Shirley and Doug Johnson of Oberlin, Ohio, longtime ACLU 

members whose support created the Natalie Fiess Fund for the  

Preservation of Civil Liberties and Religious Freedom (the “Fiess 

Fund”). The Fiess Fund has supported the publication and dissemination 

of four informational booklets to North Carolina government officials, 

school board members, and the attorneys who advise them.  

Please note: The information provided in this booklet is current as of 

April 2013.  This booklet is designed as a reference tool on a variety of 

civil liberties issues.  It is not intended to be a substitute for legal advice 

from an attorney.   
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PARADE AND PERMIT ISSUES 
    

 SCENARIO: A group of residents in Smallville seeks to organize a march through downtown 

in support of equal rights for minorities. The group expects that several hundred marchers will 

participate. Smallville has an ordinance that requires groups planning to parade through the 

streets of the town to first obtain a written permit from the police chief. 

EXPLANATION: 

 

 Although courts generally frown upon the  

government restricting free speech activity before 

it even occurs,1 the Supreme Court has recognized 

that the government, in order to regulate compet-

ing uses of public space, may impose a permit   

requirement on those wishing to hold a march,  

parade, or rally.2   

 Such a permit process, however, must meet 

certain constitutional requirements.  First, it must 

not delegate overly broad licensing discretion to 

government officials.3 Further, any permit process 

controlling the time, place, and manner of speech 

(a) must not be based on the content of the mes-

sage, (b) must be narrowly tailored to serve a    

significant governmental interest, and (c) must 

leave open ample alternative means of communi-

cation.4 In other words, the same permit process 

must apply to all types of demonstrations regard-

less of what the demonstrators are expressing; the 

process must be no more cumbersome than neces-

sary in order for the government to achieve    

whatever significant interest it has in making      

demonstrators get permits; and the process must 

leave people with plenty of other options for    

communicating their message.  

Question: May the town require the group 

to obtain a permit before holding its 

march? 

Quick Answer:  Yes, with some limitations. 

 Permit requirements are generally valid for   

parades and marches that do not take place on  

sidewalks and for other events that require blocking 

traffic or closing off streets.  Permits may also be 

required for rallies at designated parks or plazas or 

for large events that require the use of sound-

amplifying devices.  Permits may contain condi-

tions, so long as the conditions apply to all   

demonstrations equally, regardless of the message 

or viewpoint that the demonstrators wish to        

express.  Examples of content-neutral conditions 

include limitations related to the time of the parade, 

noise level, parking, sanitation, and security 

(although, as noted on the next page, permit fees 

cannot be based on the likelihood of counter-

protesters).5 

 In order to comply with the First Amendment, 

permits must be available on short notice for time-

sensitive protests.  In addition, there must be a   

reasonably quick turnaround time on the permit 

application.6   

The Supreme Court has recognized 

that the government may impose a 

permit requirement on those wishing 

to hold a march, parade, or rally.   
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Question: Can Smallville charge more than a nominal fee for a parade permit?  

What factors can be used to determine the amount of the permit fee? 

Quick Answer:  A fee may be charged as long as it is directly related to legiti-

mate government expenses associated with accommodating the demonstrators.  

Some factors for ascertaining fees are illegitimate – for example, the fee cannot 

be based on the likelihood of counter-protesters. 

 Smallville could probably charge more than a 

nominal fee for a parade permit, as long as the fee is 

directly related to legitimate government expenses 

associated with accommodating the demonstrators.7  

Further, as with the guidelines for granting the     

permit itself, the fee provisions set forth in the ordi-

nance must contain “narrow, objective, and definite 

standards” to guide the licensing authority,8 so as to 

prevent any city official from exercising “unbridled 

discretion.”9 There is disagreement between different 

courts throughout the country as to whether an 

“indigence exception” is required,10 and the Fourth 

Circuit Court of Appeals (the federal court of       

appeals with jurisdiction over North Carolina) has 

not ruled on that question. 

EXPLANATION: 

 There is some question as to whether a permit fee 

may include the costs of police protection.11     

However, the law is clear that a fee cannot be     

increased based upon the likelihood of counter-

protesters.12  The rationale for that rule, adopted by 

the United States Supreme Court, is that in order to 

assess the likelihood of counter-protesters, the   

government official would have to consider the 

content of the marchers’ speech.13  Controversial 

speech cannot be assessed a higher fee than non-

controversial speech because the government has to 

treat all demonstrators equally.  Any increased fee 

based on the likelihood of counter-protesters would 

amount to content-based discrimination in violation 

of the First Amendment.14   
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Question: What if only four or five individuals want to picket on the 

sidewalk, rather than on the street? 

Quick Answer:  In most cases, small groups cannot be required to 

obtain a permit before picketing. 

 While Smallville may be justified in requiring 

advance permits for events such as parades, requiring 

this small group of people to obtain a permit for their 

activity probably violates their First Amendment 

right to free speech.15  Generally, no permission is 

required to speak as part of ordinary sidewalk use.  

Ordinary sidewalk use would include holding picket 

signs, passing out leaflets, making speeches, and 

gathering signatures on petitions.16 

 Marches that take place on a sidewalk usually do 

not require a permit, as long as the marchers stay on 

the sidewalk and obey traffic and pedestrian sig-

nals.17 Generally, marchers must provide enough 

space on the sidewalk for normal pedestrian traffic, 

PARADE AND PERMIT ISSUES, Cont.  

EXPLANATION: 

must not unreasonably obstruct or detain passersby, 

and must not block entrances to buildings.18  In addi-

tion, demonstrators are generally allowed to approach   

pedestrians with leaflets, newspapers, petitions, and 

solicitations for donations, provided the demonstra-

tors do not unreasonably obstruct or detain passers-

by.19 For example, a demonstrator cannot force a  pe-

destrian to take a leaflet.  

 A permit may be required if demonstrators wish 

to erect a structure on a sidewalk,20 but disagreement 

exists among the courts in various jurisdictions as to 

whether the First Amendment affords protection to 

demonstrators wishing to merely set up tables on 

sidewalks without obtaining a permit.21 
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 Private parties that obtain permits for a march 

or a rally can exclude other groups from the area 

the permit covers during the time period set forth 

in the permit.22  However, in order to do so, the 

permit must be exclusive, meaning that it must 

provide that one group is granted permission to 

occupy the reserved area to the exclusion of other 

groups.23  If a non-exclusive permit is issued,   

private parties may not exclude other groups.  In 

Hurley v. Irish-American Gay, Lesbian and Bisex-

ual Group of Boston, Inc., the United States     

Supreme Court found that a parade permit holder 

could not be forced to include a group conveying 

a message that the permit holder did not wish its 

parade to convey.24  The application of the Massa-

chusetts public accommodation law to allow a 

particular group to join a parade, over the objec-

tion of the parade permit holder, violated the    

permit holders’ First Amendment right to freedom 

of speech.25   

 The notion of protecting the temporary exclu-

sivity of a permit holder's freedom of expression 

in a public forum has been extended to other con-

texts, for example: allowing a ban of opposition 

party buttons and protest activities at an election 

campaign rally, which is sponsored by a single 

party and held in a fenced-in area of a public  

commons;26 allowing a refusal of booth space to a 

labor union seeking to engage in promotional   

efforts at a community festival sponsored by a not

-for-profit corporation and occurring on an area of 

a city’s streets and sidewalks;27 excluding street 

preachers from events staged by a private permit 

holder on various public grounds, based on the 

street preachers’ expressing a verbal message  

contrary to the views being expressed by the    

permit holder;28 and excluding a lone demonstra-

tor holding a sign unrelated to the group’s       

message next to a state’s Christmas tree in a fed-

erally permitted annual holiday Peace Pageant.29 

Question: Can groups that obtain a permit for a 

march or a rally constitutionally prevent 

those who disagree with the group’s message 

from participating in the parade? 

Quick Answer:  Yes, with some limitations.   

Marches that take place on a sidewalk 

usually do not require a permit, as long 

as the marchers stay on the sidewalk and 

obey traffic and pedestrian signals.   

EXPLANATION: 
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RIGHT OF INDIVIDUALS TO SPEAK  
AT GOVERNMENT MEETINGS 

SCENARIO: Mrs. Smith, a resident of Cityville, would like to speak at a Cityville City 

Council meeting regarding a council member’s delinquent property tax payments.  After 

Mrs. Smith signs up to speak during the public comments period of the meeting, the mayor 

refuses to allow Mrs. Smith to speak on her desired topic, stating that the city council has a 

policy prohibiting personal attacks against its members.   

Question: Does Cityville’s policy violate Mrs. 

Smith’s First Amendment rights? 

Quick Answer: Yes, unless the speech actually 

disrupts or threatens to disrupt the orderly and 

fair conduct of a meeting.   
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 The Supreme Court has repeatedly explained 

that “it is a prized American privilege to speak one’s 

mind, although not always with perfect good taste, 

on all public institutions, and this opportunity is to 

be afforded for vigorous advocacy no less than    

abstract discussion.”31  This right “includes the   

ability to question the fitness of the community 

leaders ... especially in a forum created specifically 

to foster discussion” about the community.32  Conse-

quently, even personal attacks against elected      

officials are protected under the First Amendment 

unless the speech actually disrupts or threatens to 

disrupt the orderly and fair conduct of a meeting.33   

 Further, under state law, city councils in North 

Carolina are required to provide “at least one period 

for public comment per month at a regular meeting 

of the council.”34  The council is permitted to adopt 

reasonable rules governing the conduct of the public 

comment period, including, but not limited to, rules 

(i) fixing the maximum time allotted to each    

speaker, (ii) providing for the designation of  

spokespersons for groups of persons supporting or 

opposing the same positions, (iii) providing for the 

“The First Amendment affords the broadest protection  

to political expression in order to sustain the unfettered  

interchange of ideas to bring about political and social 

change and promote the will of the people.” 30
 

EXPLANATION: 

selection of delegates from groups of persons   

supporting or opposing the same positions when 

the number of persons wishing to attend the    

hearing exceeds the capacity of the hall, and (iv) 

providing for the maintenance of order and deco-

rum in the conduct of the hearing.35  However, 

when no meeting is held during the month, the 

council is not required to provide a public       

comment period.36 

 Courts that have upheld restrictions on public 

comments at city council meetings appear to have 

done so because “the government officials in those 

cases acted in response to vocal and/or physical 

disruptions that prevented the meaningful or order-

ly continuation of the public meetings.”37  There-

fore, to the extent that a citizen actually disrupts or 

interrupts the orderly progress of a meeting, the 

city council is permitted to regulate such conduct.  

By contrast, restrictions that are “a reaction to the 

expression itself, not the enforcement of any     

independent, substantial government interest” are 

impermissible.38  
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SIGN ORDINANCES  
SCENARIO: Ms. Peace, who lives in the Town of Lakewood, has placed a 20- by 30-

inch sign on her front lawn.  The sign reads, “Let’s End the War, Make a Change.”  A 

city council member has advised Ms. Peace that this sign is prohibited.  The only signs 

permitted in Lakewood are residential identification signs no larger than one square 

foot; signs advertising the property to sell, lease, or exchange; signs for churches,  

religious institutions, and schools; or commercial/advertising signs in commercially 

zoned districts.  Ms. Peace wants to challenge this prohibition.   

Question: Is Ms. Peace’s yard sign protected by the 

First Amendment? 

Quick Answer:  Yes. 

 Political yard signs are a form of freedom of    

expression that often conflicts with municipal laws 

seeking to ban or limit the display of signs.  The U.S. 

Supreme Court has observed that “[w]hile signs are a 

form of expression protected by the Free Speech 

Clause, they pose distinctive problems that are     

subject to municipalities’ police powers.”39 However, 

an ordinance regulating the display of signs is       

unconstitutional if it provides specific exceptions that 

effectively discriminate on the basis of the signs’ 

message or creates a blanket prohibition on signs that 

reaches too far into the realm of protected speech.40 

 The Town of Lakewood’s ordinance unjustifiably 

treats political signs differently from other signage on 

private residences.  Thus, the ordinance is subject to 

attack because it discriminates on the basis of content 

or viewpoint.  However, even if Lakewood repealed 

all of the exemptions, the ordinance would also be 

subject to attack on the grounds that it prohibits too 

much speech.  “To ensure the widest possible dissem-

ination of information … and the unfettered inter-

change of ideas, … the First Amendment prohibits 

not only content-based restrictions that censor partic-

EXPLANATION: 

Political yard signs are a form of 

freedom of expression.  

ular points of view, but also content-neutral        

restrictions that unduly constrict the opportunities 

for free expression.”41 

 In City of Ladue v. Gilleo, a unanimous U.S. 

Supreme Court struck down a city ordinance      

prohibiting signs at private residences, recognizing 

that such signs are “a venerable means of communi-

cation that is both unique and important” to         

residents’ rights to free speech.42 The Court noted 

that while residents remained free to convey their 

desired messages by other means (e.g., handheld 

signs, flyers, newspaper advertisements, bumper 

stickers, etc.), such forms of communication may 

not be practical substitutes for yard signs.43 Further-

more, while the court observed that the city’s      

interest in minimizing visual clutter associated with 

signs is valid, it is not sufficiently compelling to 

support ordinances like the one adopted by the 

Town of Lakewood.44 

 Incidentally, if the Town had decided to ban 

only residential signs that had a commercial      

message, such as a “For Sale” sign, that decision 

would be unconstitutional as well.  In Linmark    

Associates, Inc. v. Willingboro, the Supreme Court 

struck down an ordinance prohibiting “For Sale” 

signs because the First Amendment prevented the 

township from “achieving its goal by restricting the 

free flow of truthful information.”45 
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SCENARIO: Clubber County has an    

ordinance that forbids the posting of    

campaign signs more than thirty days     

before an election and requires the removal 

of the signs within seven days after the 

election.   

Question: May Clubber County impose 

these time limitations? 

Quick Answer:  No.  

 The U.S. Supreme Court has held that “the First 

Amendment has its fullest and most urgent applica-

tion to speech uttered during a campaign for political 

office.”46  

 While the Supreme Court has not considered the 

constitutionality of time limits on the display of   

temporary political signs, an overwhelming majority 

of lower courts, including courts in the Fourth      

Circuit, have held that municipal ordinances that  

impose such restrictions are invalid.47   

 In order to support the County’s durational ban 

on campaign signs, there would have to be a     

meaningful distinction between signs that support a 

“cause” (e.g., the antiwar sign at issue in City of 

Ladue v. Gilleo)48 and signs that support a political 

candidate.  Because courts have found that no such 

distinction exists, the County’s ordinance is invalid.  

Furthermore, durational restrictions on campaign 

signs are inconsistent with the “venerable” status that 

EXPLANATION: 

the Court has accorded to political yards signs 

erected on or about private property.49  

 However, not all limitations on political speech 

are impermissible.  When regulations are part of a 

content-neutral restriction on signs, they can more 

easily pass constitutional muster.50  For example, in 

Members of City Council v. Taxpayers for Vincent, 

the Supreme Court upheld a ban on posting        

political signs on public property that was part of a 

broader prohibition on posting any signs on public 

property.51  

 In another case, the Court upheld a ban on  

posting temporary political signs within 100 feet of 

polling places because the ban furthered the state’s 

compelling interest in preventing voter intimidation 

and election fraud.52  Courts have also upheld regu-

lations of signs by size and shape, as long as such 

limits do not infringe on the ability to exercise free 

speech effectively.53   
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SIGN ORDINANCES, Cont.   

Question: Is this process constitutional? 

Quick Answer:  No. 

SCENARIO: In order to post campaign 

signs in Clubber County, one must apply 

for a permit and pay a fee.   

 As noted earlier in this publication, in limited 

circumstances, municipalities may require a permit 

for activity involving free expression and may   

collect fees that fairly reflect costs incurred by the 

municipality in connection with such activity.54   

 However, there is no justification for imposing 

permit and fee requirements for the posting of 

campaign signs.  Political signs neither interfere 

with the use of the streets nor create a risk of disor-

der.55  Moreover, the Supreme Court has noted that 

political yard signs are unique, in part, because of 

EXPLANATION: 

their low cost: “Residential signs are an unusually 

cheap and convenient form of communication.”56  

Permit and fee requirements increase the cost of 

this traditional means of communication, and it is 

no defense that the fee imposed is nominal.   

 As the Supreme Court noted in Forsyth   

County, “[a] tax based on the content of the 

speech does not become more constitutional     

because it is a small tax.”57  Thus, in addition to 

the time limits, the permit and fee requirements 

imposed by Clubber County are unconstitutional. 
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SCENARIO: Rather than regulate the amount of time during which yard signs may be    

erected, Cristo County decides to restrict the number of signs that may be erected.  The         

ordinance allows one non-commercial “for sale,” “for rent,” or “for lease” sign, and one   

additional sign per residence (creating a two-sign limit).  Cristo County has enacted this      

restriction in an effort to protect the private property owners’ aesthetic concerns, yet the  

County cannot point to any specific aesthetic problems.   

Question: Does this restriction violate private 

property owners’ First Amendment rights? 

Quick Answer:  Yes. 

 A municipal ordinance restricting the number of 

signs erected in support of or opposition to a candi-

date or issue infringes on the freedom of speech, in 

violation of the First Amendment.  As the Fourth 

Circuit observed in Arlington County Republican 

Committee v. Arlington County, such a two-sign  

limit infringes on speech by preventing homeowners 

from expressing support for more than a single    

candidate.58 The court also noted that a two-sign 

limit restricts the ability of voters living in the same 

household to support opposing candidates.59  In    

addition to restricting property owners’ rights, laws 

regulating the right to erect yard signs also negative-

ly impact candidates.60 Ordinances that limit the 

number of posters or signs that may be erected 

“restrict[] the quantity of campaign speech by      

individuals, groups, and candidates, and therefore 

limit political expression at the core of our electoral 

process and of the First Amendment freedoms.”61 

While a municipality has a legitimate interest in 

promoting aesthetics, the restriction imposed must 

be narrowly tailored to advance that interest.   

EXPLANATION: 

 While a municipality has a legitimate interest in 

promoting aesthetics, the restriction imposed must be 

narrowly tailored to advance that interest.  Without 

evidence to support any contention of aesthetic   

problems, Cristo County cannot establish that its two-

sign limit is necessary.  Moreover, the County could 

promote its interests through other, less restrictive 

means, such as regulating the size and shape of signs 

or preventing the posting of signs within a certain 

distance from the street.   

 Finally, as the Supreme Court observed in City of 

Ladue v. Gilleo, alternatives to political yard signs 

are not adequate; they require too much time or too 

much expense.62  In Cristo County, there is no viable 

alternative for homeowners to express their political 

views on their property.   
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SIGN ORDINANCES, Cont.   

SCENARIO: The City of Tubville permits signs advertising goods or services that are sold on 

the property where the sign is located but prohibits the posting of signs on public property.  

This prohibition includes billboards for commercial advertising as well as private citizens’ or 

private groups’ noncommercial signs.  Because Tubville’s commuter streets have a lot of rush 

hour traffic, signs posted in public places have the effect of causing more traffic accidents.   

Also, Tubville’s city council members believe that signs on public property bring down the   

value and appearance of city property, and the city would like to promote aesthetics within 

Tubville.   

Question: Will the City’s ordinance restricting the posting of 

signs on public property pass constitutional muster? 

Quick Answer:  Yes, in part. The ordinance is constitutional 

only as to its prohibition on commercial advertising. 

 Commercial speech receives less constitutional 

protection than noncommercial speech; the former 

can be forbidden in situations where the latter    

cannot be.63 In Central Hudson Gas & Electric 

Corp. v. Public Service Commission, the U.S.     

Supreme Court adopted a four-part test to deter-

mine the validity of government restrictions on 

commercial speech.  Under the first part of the test, 

the inquiry focuses on whether the commercial 

speech at issue is either misleading or related to an 

unlawful activity.64  If the commercial speech is 

misleading or related to an unlawful activity, it 

does not receive constitutional protection, and the 

government may regulate it or prohibit it entirely.  

If, however, the speech is neither misleading nor 

related to an unlawful activity, the government may 

regulate it only if: (i) the government interest in  

doing so is substantial; (ii) the regulation directly 

advances that interest; and (iii) the regulation 

EXPLANATION: 

reaches no further than necessary to accomplish its 

objective.65 

 Applying this test, the City of Tubville’s prohibi-

tion on commercial advertising does not violate the 

First Amendment.  There is no indication that the 

commercial advertising at issue involves unlawful 

activity or is misleading, and the three criteria for 

regulating commercial speech are met.  First, the   

Supreme Court has recognized that traffic safety and 

aesthetics are substantial interests that justify regula-

tion of commercial signs.66 Second, if Tubville has 

reason to believe that billboards are traffic hazards 

and are unattractive, limiting them is the most direct 

way to address the problems they create.67 Finally, 

the regulation is not broader than necessary, as the 

City allows occupants of property to display bill-

boards located on that property. 
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 However, Tubville’s general ban on noncom-

mercial permanent signs on public property is 

impermissible. As noted previously, the First 

Amendment protects noncommercial speech to a 

greater degree than commercial speech. Tub-

ville’s ordinance is unconstitutional because it 

allows onsite billboards to carry commercial 

messages but generally prohibits such billboards 

from carrying noncommercial messages.68  If a 

city allows billboards at all, it cannot choose to 

limit their content to commercial messages.  

Simply stated, the general ban on noncommer-

cial signs reaches too far into the realm of      

protected speech.  Thus, while the City’s        

ordinance is constitutional as to its prohibition 

on commercial advertising, its general ban on 

noncommercial signs violates the First Amend-

ment. 

 The unconstitutionality of this restriction 

on noncommercial speech, however, does not 

mean that a city is unable to ban certain types 

of signs on public property.  In Members of 

City Council v. Taxpayers for Vincent,69 the 

Supreme Court held that the prohibition of all 

temporary signs posted on public property was 

constitutional.  It is the City of Tubville’s    

restriction of noncommercial speech on perma-

nent signs, including billboards, that makes it 

unconstitutional.     
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CURFEW ORDINANCES  

SCENARIO: The City of Rangleville imposes a curfew on persons   

under the age of 18.  The restricted hours of the curfew are from 9 p.m. 

to 6 a.m., seven days a week.  In addition, there is a daytime curfew 

provision banning four or more youths from congregating together at 

any time of the day in a public place or establishment within the City of 

Rangleville.  There are exceptions to the curfew, including minors who 

are (1) accompanied by an adult; (2) responding to an emergency; (3) 

traveling to or from employment; and (4) attending or traveling to or 

from a school, religious, or recreational activity supervised by adults.  

However, there is no exception for First Amendment activity.  If a  

parent allows his/her minor to go out after the curfew hours, the parent 

can also be cited.   

Question: Is this curfew constitutional? 
 

Quick Answer:  No, the ordinance is too broad. 
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 Generally, a city has the authority to enact a 

curfew to protect the general safety and welfare of 

the public pursuant to its “police power.”70  In 

North Carolina, there is specific statutory authori-

ty for a local government to impose a curfew on 

persons younger than eighteen years of age.71  

However, blanket curfew ordinances, such as the 

one adopted by the City of Rangleville, raise a 

number of constitutional concerns and have not 

fared well in many courts.  

 In 1998, the Fourth Circuit Court of Appeals 

found a town’s curfew ordinance valid based on 

its limited scope and numerous exceptions.72 In 

Schleifer v. City of Charlottesville, the ordinance 

applied only to individuals under the age of seven-

teen and was only in effect between the hours of 

12:01 a.m. and 5:00 a.m., Monday through Friday, 

and between the hours of 1:00 a.m. and 5:00 a.m. 

on Saturday and Sunday.73 Furthermore, the      

ordinance detailed eight exceptions, including  

allowing a minor to be on a sidewalk directly 

abutting his or her home and a broad exception for 

a minor exercising his or her First Amendment 

rights.74 By contrast, the Ninth Circuit struck 

down a curfew ordinance in San Diego, Califor-

nia, finding the ordinance overly broad.75 The  

ordinance at issue in that case applied to all      

individuals under the age of eighteen, and the  

curfew was in effect between the hours of 10:00 

p.m. and daylight the following day, seven days a 

week, with no First Amendment exception.76 

 In addition to the extremely restrictive 

nighttime curfew provision in the Rangleville   

ordinance, the Town imposes a daytime restriction 

and prohibits a group of four or more minors from 

congregating together in a public place or estab-

lishment.  Such a ban on the freedom to be present 

EXPLANATION: 

in a public place was deemed unconstitutional by 

the Supreme Court in City of Chicago v. Morales.77 

In Morales, a city allowed its police officers to   

order any person to move along if they were in 

public with “no apparent purpose” in the company 

of a “gang member.”78 While the ordinance was 

invalidated primarily because of its unconstitution-

al vagueness, the Justices also objected to the fact 

that the ordinance interfered with individuals’ 

choice of where to spend their time, so long as that 

choice was not accompanied by independently   

illegal activity.79 

 Moreover, the Rangleville curfew ordinance 

may interfere with the fundamental right of parents 

to raise their children free from state interference.80  

When the government seeks to interfere in the   

parent-child relationship, the state must overcome a 

strong presumption in favor of parental authority,81 

and many courts striking down curfew ordinances 

have recognized the importance of parental control 

over the raising of children.82 However, in uphold-

ing the City of Charlottesville’s less restrictive  

curfew ordinance, the Fourth Circuit did not find 

that the fundamental right of parents/guardians to 

direct their children’s upbringing was implicated 

by the ordinance’s provisions because they did not 

concern “intimate family decisions.”83 As noted 

above, the Rangleville curfew ordinance as written 

does not provide an exception for minors’ First 

Amendment activities, thereby precluding youth 

participation in “a wide range of First Amendment 

activities [that] occur during curfew hours, includ-

ing political events, death penalty protests, late 

night sessions of the [state] General Assembly, and 

neighborhood association meetings or nighttime 

events,”84 as well as certain religious events. 
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PANHANDLING AND  
LOITERING ORDINANCES  

SCENARIO: The Town of Capehook 

has enacted an ordinance that prohibits 

soliciting donations anywhere in the 

Town, including on sidewalks.   

Question: Would this ordinance 

be considered constitutional?  

Quick Answer:  Probably not. 

 In reference to charitable solicitations, the 

U.S. Supreme Court has held that “soliciting 

funds involves interests protected by the First 

Amendment’s guarantee of freedom of speech.”85  

As such, the solicitation of funds for charitable 

purposes has been traditionally afforded all the 

protections of core First Amendment speech.86 

 The North Carolina statutes provide that “[a] 

city may by ordinance prohibit or regulate      

begging or otherwise canvassing the public for 

contributions for the private benefit of the        

solicitor or any other person.”87 While neither the 

Supreme Court, the Fourth Circuit, nor any North 

Carolina court has specifically ruled on whether 

panhandling is protected under the First Amend-

ment, most courts have ruled that panhandling is 

protected speech.88  Thus, it is likely that a North 

Carolina court would find that a town’s panhan-

dling statute must comport with the First   

Amendment. 

EXPLANATION: 

 

 It is also likely that a court would find that 

Capehook’s ordinance is a content-neutral        

restriction on speech, since it appears to apply 

evenly to all individuals and charitable organiza-

tions.89  As a result, the Capehook ordinance must 

be “narrowly tailored to serve a significant      

governmental interest,” and must “leave open   

ample alternatives for communication.”90  Courts 

have found that safety and traffic congestion may 

be significant interests,91 but “mere annoyance is 

not a sufficient[ly] compelling reason to absolute-

ly deprive one of a [F]irst [A]mendment right.”92 

In any event, even if a significant interest is found, 

statutes that effect a total ban on panhandling, 

such as Capehook’s, are not narrowly tailored and 

do not leave open ample alternative channels for 

communication.93 
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SCENARIO:  The City of Greenspan    

recently passed an ordinance that prohibits 

all begging within twenty feet of ATMs or 

bank entrances and begging between dusk 

and dawn.   

Question: Does this ordinance violate a 

panhandler’s First Amendment rights? 

Quick Answer:  Probably not. 

 Although total bans on panhandling have been 

struck down by the courts, many courts have held 

that certain regulations on charitable solicitations 

and panhandling are constitutional restrictions on 

the time, place and manner of solicitation.  For    

instance, several courts have upheld regulations that 

ban “aggressive panhandling”—that is, panhandling 

in a manner that causes a reasonable person to be 

fearful if he or she refuses to donate.94  

 The Seventh Circuit has held that other          

restrictions were reasonable as well, such as bans on 

solicitations at night, at bus stops, at sidewalk cafes, 

and within 20 feet of an ATM or bank entrance.95 

 Courts upholding such ordinances have found 

that because the restrictions are limited to those   

situations in which citizens would feel insecure, 

they are narrowly tailored to serve significant state 

interests in promoting safety and convenience of its 

citizens on public streets.96 Furthermore, courts have 

found that such restrictions allow ample alternative 

channels of communication.  While prohibited from 

soliciting money near ATMs or banks and at night, 

Greenspan panhandlers may solicit during the day-

light hours on the city’s public streets. 

EXPLANATION: 

While neither the Supreme Court,  

the Fourth Circuit, nor any North Carolina 

court has specifically ruled on whether  

panhandling is protected under the First 

Amendment, most courts have ruled that 

panhandling is protected speech.   
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SCENARIO: The City of Cityville would like to pass an ordinance prohibiting individuals 

from soliciting donations from “an operator or other occupant of a motor vehicle while such 

vehicle is located on any street or highway.”   

PANHANDLING AND LOITERING  
ORDINANCES, Cont.   

Question: Would such an ordinance be constitutional? 

Quick Answer: Probably not as written.   

 Cityville can probably prohibit a panhandler 

or other solicitor of charitable donations from 

standing in a street or roadway while soliciting 

donations from someone in a car as long as there 

was some evidence to indicate the danger of    

soliciting from the median in Cityville.97  How-

ever, Cityville’s ordinance, as written, would 

likely be found overbroad because it could also 

be applied to charitable solicitation by an individ-

EXPLANATION: 

ual standing on a sidewalk, thereby precluding     

ample alternative channels of communication.98  

Furthermore, to the extent that no sidewalk exists in 

a given location, a prohibition against soliciting 

from a median may also fail to comply with the First 

Amendment, especially if the safety risk to solicitors 

on medians or shoulders is small, just as the risk to 

solicitors on sidewalks and the risk of traffic conges-

tion resulting from this practice are minimal.99 
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SCENARIO: The Town of Pleasantville seeks to enact an “anti-loitering ordinance,” which 

provides that “no person may stand, sit, recline, linger, or otherwise remain” in a certain 

designated area between certain hours of the day.  The ordinance applies only to individuals 

who are standing or sitting still and not to individuals walking or otherwise traveling 

through the designated area.   

Question:  

Would such an ordinance be constitutional? 

Quick Answer:   

Probably not. 

 As early as 1900, the U.S. Supreme Court      

recognized that the “right to remove from one place 

to another according to inclination ... is an attribute 

of personal liberty.”100  In addition, the North Caro-

lina Supreme Court has held that “the right to travel   

upon the public streets of a city is a part of every 

individual’s liberty, protected by the Due Process 

Clause of the Fourteenth Amendment to the United 

States Constitution and by the Law of the Land 

Clause, Article I, § 17, of the Constitution of North 

Carolina.”101 Consequently, the proposed ordinance 

may unconstitutionally burden individuals’ funda-

mental right to travel.  

 Both the U.S. Supreme Court and the Fourth 

Circuit Court of Appeals have struck down similar 

ordinances as being unconstitutionally vague.102 In 

City of Chicago v. Morales, a plurality of the U.S. 

Supreme Court noted that the freedom of         

movement, including “the freedom to loiter for    

innocent purposes,” is protected by the Fourteenth 

Amendment’s Due Process Clause.103  Because 

there do not appear to be any limitations on the    

applicability of Pleasantville’s ordinance other than        

movement, the ordinance would likely prohibit   

constitutionally protected – not to mention perfectly 

innocent – activity. 

 The decision in Morales turned on the fact that 

the ordinance in question “reach[ed] a substantial 

amount of innocent conduct” and “entrust[ed]     

lawmaking to the moment-to-moment judgment of 

the policeman on his beat.”104  Similarly, Pleas-

antville’s ordinance leaves it to the law enforcement 

officer on the street to determine whether a person 

found in the designated area is actually moving 

through that area.  If someone has paused to check 

the time, look at a map, or wait for her friend, it may 

not be obvious for what purpose she has paused.  It 

would be up to the police officer to determine 

whether that person is in violation of the ordinance, 

thereby creating the potential for abuse that might 

result from application of the ordinance’s vague  

language.  The ordinance in Morales suffered from 

the same flaw and was therefore struck down.105  

Because Pleasantville’s proposed ordinance covers 

activity that would not necessarily have an adverse 

effect on a significant governmental interest, such as 

traffic safety, it would probably not survive        

constitutional scrutiny.106 

EXPLANATION: 
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ACCESS TO GOVERNMENT BUILDINGS 

SCENARIO: A woman in a wheelchair has to go to court but cannot get up the ornate 

staircase to the courtroom.  If she does not show up for court, she will lose her case by  

default.  The building has no elevator because it is a historical landmark and the county 

did not want to alter it.   

Question: What are the county’s obligations to  

people with disabilities who need to access government 

services? 

Quick Answer:  The county must make reasonable    

accommodations in order to make it possible for a    

person with a disability to have her day in court. 

 Title II of the Americans with Disabilities Act 

(“ADA”)107 prohibits state and local government 

entities from discriminating on the basis of        

disability, regardless of their size or whether they 

receive federal funding.  Accordingly, state and 

local governments must provide people with     

disabilities an equal opportunity to benefit from all 

of their services, programs, and activities (e.g., 

public education, employment, transportation,  

recreation, health care, social services, courts,   

voting, and town meetings).108   

 Title II also seeks to enforce a variety of other 

constitutional guarantees, including: (i) the right of 

access to the courts;109 (ii) the right of criminal 

defendants to be present at all stages of the trial 

“where his [or her] absence might frustrate the 

fairness of the proceedings”;110 (iii) a “‘meaningful 

opportunity to be heard’ by removing obstacles to  

full participation in judicial proceedings”;111 (iv) 

the right of criminal defendants to be tried by a 

jury;112 and (v) the right of members of the public 

EXPLANATION: to access criminal proceedings.113   

 To enforce these rights of access to the courts, 

state and local governments must follow specific  

architectural standards in the new construction and 

alteration of their buildings,114 and they must        

relocate programs or otherwise provide access to  

inaccessible older buildings.  However, Title II does 

not require state and local governments to take any 

and all means to make judicial services accessible to 

persons with disabilities; it requires only “reasonable 

modifications.”115 For example, while the state may 

not be required to install an elevator in the local 

courthouse, it may be required to move judicial   

proceedings involving individuals with disabilities to 

the ground floor, and to provide a ramp up the      

exterior stairs leading to the building.  These kinds 

of reasonable accommodations must be made, unless 

the state can show that making the modifications 

would impose an undue hardship on the operation of 

the court or fundamentally alter the nature of the 

program.116  If such modifications cannot be made, 

the proceedings should be moved to an accessible 

building. 
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OTHER ZONING ORDINANCES 

SCENARIO:  The City of Rhone has many single-family homes in planned communities 

containing schools and churches.  Rhone has recently passed a new zoning ordinance that 

prohibits adult establishments from locating within 1,000 feet of any single-family house, 

school, or church.  The Adult Time Theater has bought a piece of land that falls within this 

restriction and would like to challenge the ordinance.   

Question: May Rhone enforce this restriction 

against Adult Time Theater? 

Quick Answer:  Yes, but not arbitrarily. 

 Local governments may be able to use zoning 

ordinances to restrict the location of adult movie 

theaters and bookstores.117  The U.S. Supreme 

Court has declared that “with respect to businesses 

that purvey sexually explicit materials, zoning  

ordinances designed to combat the undesirable 

secondary effects of such businesses are to be   

reviewed under the standards applicable to 

‘content-neutral’ time, place, and manner regula-

tions.”118 Content-neutral regulations must be   

designed to serve a substantial governmental     

interest and must not unreasonably limit alterna-

tive avenues of communication.119  Additionally, a 

“municipality’s evidence must fairly support the 

municipality’s rationale for its ordinance.”120  In 

this context, courts generally rule on the side of 

the municipality because it is not unreasonable to 

want to keep single-family homes separate from 

EXPLANATION: 

adult theaters and bookstores.   

 According to the U.S. Supreme Court, “a city's 

‘interest in attempting to preserve the quality of   

urban life is one that must be accorded high         

respect.’”121 In light of this strong governmental  

purpose, such zoning ordinances generally will not 

violate the First Amendment.122  Thus, Adult Time 

Theater will probably be forced to either sell the 

land or open a different line of business.  In creating 

zoning laws to regulate businesses such as adult  

theaters, the City has to allow for a reasonable     

alternative avenue of communication; otherwise it is 

a substantial restriction on speech.123  Thus, while 

the City of Rhone can disperse or concentrate adult 

places of business to particular areas within the City, 

it cannot entirely exclude such enterprises from   

operating.124 
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For more information, please visit acluofnc.org.  

QUESTIONS ABOUT THE INFORMATION CONTAINED  

IN THIS BOOKLET MAY BE DIRECTED TO 

(919) 834-3466 
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This booklet is sponsored by the above organizations  

and intended for government officials in North Carolina and others 

who wish to learn about existing constitutional law related  

to various municipal issues that are often raised throughout the state.  
 


