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RELIGIOUS SPEECH BY
PRIVATE INDIVIDUALS

STREET PREACHING

SCENARIOQO: On the famous Speech Street, in the Town of Rocker, many people often speak out or
distribute literature promoting different religious, political, or other beliefs. Since the founding of
Rocker, the town officials have allowed this practice and have never prevented anyone from
expressing his or her views. Recently, Mr. Dock moved to Rocker, and he has been expressing his
religious views and handing out pamphlets on Speech Street that many consider to be both anti-
Semitic and homophobic. Mr. Dock sincerely believes that these views are part of his religious faith
and that sharing his faith with others is a requirement of his religion. Some of Mr. Dock’s pamphlets
have deeply offended other townspeople. Mr. Dock does not shout his views loudly or force anyone to
take a pamphlet from him. He does not block traffic or impede pedestrians on the street, and his
presence poses no safety hazard. However, due to complaints from residents of Rocker, the mayor
has ordered Mr. Dock to stop preaching and handing out his pamphlets on the street.

Question: May the Town of Rocker prevent
Mr. Dock from expressing his views in this
manner?

Quick Answer: No, the mere fact that
townspeople  find Mr. Docks views
offensive is not a compelling reason for the
Town to censor his activities.

“Congress shall make no law
respecting an establishment of religion, or
prohibiting the free exercise thereof; or
abridging the freedom of speech...”

-The “Establishment,” “Free Exercise,” and “Free Speech” clauses of the
First Amendment to the U.S. Constitution.
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EXPLANATION:

The First Amendment to the United States Consti-
tution provides in relevant part, “Congress shall make
no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the
freedom of speech . . . .”' The Free Exercise Clause
of the First Amendment has been interpreted as
“protecting the rights of individuals or groups to
practice any religious doctrine or faith they choose,
no matter how implausible, dangerous, or morally
objectionable their beliefs may seem in relation to
prevailing community standards. Thus, “[t]he gov-
ernment may not compel affirmation of religious be-
lief, punish the expression of religious doctrines it
believes to be false, impose special disabilities on the
basis of  religious views or religious status, or lend
its power to one or the other side in controversies
over religious authority or dogma.”” However, while
the protection afforded religious belief is essentially
absolute, the right to profess one’s religious beliefs is
not. As with the First Amendment right to express
one’s political beliefs, the government may, under
certain circumstances, restrict speech about matters
of religion without violating the First Amendment.

Under the Free Speech Clause of the First
Amendment, the degree to which the government
may place restrictions on free speech activity
depends in part on where the speech is taking place
and whether that location is the type of location, or
forum, typically used for expressive activity. The
Supreme Court has recognized three types of public
fora for First Amendment purposes: the traditional
public forum, the designated public forum, and the
nonpublic forum.> A traditional public forum is a
place of open public access that has, by history and
tradition, been dedicated to the “free exchange of
ideas.” Examples of public fora include streets,
sidewalks, and parks.’ A designated public forum is
one which the state or local government has
intentionally opened to the public for the expression
of ideas, such as a public university campus or a
municipal auditorium. Finally, public property in
which some expressive activity occurs but which is
neither a traditional nor a designated forum is, by
definition, a nonpublic forum, such as a high school.

Because Speech Street is characterized by

unfettered public access,” and has been, by history
and tradition, open and used for expressive activity,’
it is a traditional public forum. Accordingly, all
persons have an equal right to engage in speech on
that street, and the Town may not prohibit the
expression of speech it dislikes based on the views
expressed or the identity of the speaker.®

Furthermore, under the Free Exercise Clause of
the First Amendment, the government may not enact
a law—even one that is generally applicable to all
citizens’—if the true purpose behind the law’s enact-
ment is to target religious conduct.'"’ Suppose the
Town passed an ordinance banning the distribution of
leaflets or pamphlets on Speech Street. Because Mr.
Dock’s speech is compelled by his sincere religious
beliefs, his activity on Speech Street falls under the
protection of the Free Exercise Clause."' Thus, for
example, if Town officials had denounced Mr.
Dock’s activity before enacting the ban, or if the ban
did not actually affect anyone’s activity other than
Mr. Dock’s, this might serve as evidence that the
Town’s real reason for enacting the ban was to target
Mr. Dock’s religious activity. Laws enacted to target
religious activity'? are unconstitutional regardless of
whether they appear to apply to all citizens, and
therefore the Town’s ban would violate Mr. Dock’s
rights under the Free Exercise Clause."

Finally, allowing religious expression does not
violate the Establishment Clause if the speaker is
purely private and the speech occurs in a traditional
or designated public forum that is “publicly
announced and open to all on equal terms.”'* Rocker
may only place restrictions on speech in a traditional
public forum when the restrictions apply to all speech
regardless of content; when they are reasonable
restrictions on the time, place, and manner in which
people may express their views; and when the Town
has a compelling reason for imposing such
restrictions.”> Because Rocker does not sponsor Mr.
Dock’s speech, because Speech Street is open to all
members of the public on equal terms, and because
Mr. Dock’s speech is compelled by his religious
faith, Mr. Dock’s rights under both the Free Speech
Clause and the Free Exercise Clause would be
violated if the Town prevented him from speaking.'®



RELIGIOUS DISPLAYS ERECTED
BY PRIVATE INDIVIDUALS IN PUBLIC SQUARES

SCENARIQO: In a popular town square in the Town of Capitol,
a private religious group would like to erect a Christmas
display that includes a Nativity scene, also known as a creche.
Some members of the community object, arguing that the Town
should not be promoting a religious display.



Question: Can the religious group erect its display?

Quick Answer: Probably, as long as other private groups
have equal access to the town square for putting up their
own religious, political, or other displays.

EXPLANATION:

Assuming that the religious group complies with
any constitutional permit requirements, it has a Free
Speech and Free Exercise right to erect its display in
a public square. Further, such a display would proba-
bly not violate the Establishment Clause. According
to the United States Supreme Court,'” providing
access to a private religious group on the same basis
as that provided to other groups does not constitute
governmental endorsement of religion in violation of
the Establishment Clause: “We find it peculiar to say
that government ‘promotes or favors’ a religious
display by giving it the same access to a public forum
that all other displays enjoy.”'® To exclude religious
displays but allow other displays would constitute
impermissible  content  discrimination  against
religious speech.'’

Accordingly, the Supreme Court held that the Ku
Klux Klan’s request to erect a cross next door to the
Ohio statehouse did not violate the Establishment
Clause, since it was private expression in a public
forum. The Court held that it made no difference that
the display was right next door to the statehouse
because, even if some “might leap to the erroneous
conclusion of state endorsement..., given an open
forum and private sponsorship, erroneous conclu-
sions do not count.”® Additionally, the Court reiter-
ated its earlier holdings that incidental benefits to re-
ligion do not constitute endorsement.”’

Furthermore, it is not permissible to require
religious speech alone to disclaim public sponsor-
ship, since that would constitute content discrimina-

tion.”” Consequently, the private religious group
would not be required to erect a sign disclaiming
private ownership of the nativity scene.

However, “one can conceive of a case in which a
government entity manipulates its administration of a
public forum ... in such a manner that only certain
religious groups take advantage of it, creating an
impression of endorsement that is in fact accurate.”
If the City of Capitol were only giving access to the
town square to certain groups — either religious
groups or non-religious groups or only to some
religious groups and not others — there might be an
Establishment Clause violation.

Notably, a private group may even be able to
erect a permanent, religiously-based monument in a
public park without violating the Free Speech Clause
or the Establishment Clause.”® The Supreme Court
has held that a city (1) could erect a permanent Ten
Commandments monument donated by a private
party for display in a public park, and (2) could reject
a display from another religious group, all without
violating the Constitution.”> While the Establishment
Clause still places some restraints on government
speech,’ the Court noted that a city does not violate
the Establishment Clause by erecting the Ten
Commandments statue if there are already many
other monuments in the park where the statue is
displayed and the donor had a secular reason for
donating the statue.”’” More information about
religious monuments erected by local governments
can be found in the next section.



RELIGIOUS SPEECH SPONSORED
BY THE GOVERNMENT

RELIGIOUS DISPLAYS AND MONUMENTS

SCENARIQO: The City of Cityville decorates the town square, where the
Grand Old Courthouse is located, for the holiday season in December. Since
there is a large population of Christians in Cityville, the City erects a Nativity
scene (creche) with no other surrounding items on display.

Question: Should Cityville be allowed
to continue this practice?

Quick Answer: No, a city-sponsored
creche, unaccompanied by other, non-
religious symbols is unconstitutional.

EXPLANATION:

In 1971, the United States Supreme Court decid-
ed Lemon v. Kurtzman,”® which set forth a three-part
test for courts to use when evaluating most Establish-
ment Clause claims. Under the Lemon test, the
policy or practice at issue (1) must have a secular
(i.e., nonreligious) purpose; (2) must neither advance
nor inhibit religion in its primary effect; and (3) must
not foster an excessive entanglement between
government and religion.” Although the Lemon test
has generated some controversy, courts have contin-
ued to apply it in cases involving holiday displays.*’

Applying the Lemon test in this case, Cityville is
clearly violating the Establishment Clause. While
the City may believe its purpose in erecting the
créche — to celebrate Christmas — is constitutional,
there is nothing secular about a display consisting
solely of Christian symbols. Because Cityville’s

Because Cityville’s holiday display

does not include both religious and

secular symbols, it has the effect of
sending a message that the city
officially supports Christianity.

holiday display does not include secular symbols, it
can be seen as sending a message that the city offi-
cially supports Christianity.' Additionally, because
the Grand Old Courthouse is a “highly visible loca-
tion” and a prominent government building, and be-
cause the creche is displayed throughout the month
of December, the visual association of government
with Christianity is hard to sever.*?

In contrast, when a creche display is located in an
area that does not openly house government or city
buildings and is surrounded by other, secular displays
of Christmas, such as trees, Santa Claus, or reindeer,
that display may not be a violation of the Establish-
ment Clause.” Courts still scrutinize such displays,
however, to ensure that the government maintains a
position of neutrality with respect to religion.**



SCENARIO: In the City of Brecksville, there is a five-mile-long public park. The elected
city officials have ordered a stone display of the Ten Commandments to be erected in the
middle of the park. Brecksville officials believe that the Ten Commandments are an im-
portant part of our country’s history and formation.

Question: Is Brecksville within its rights
to move forward on the building plans for
this monument?

Quick Answer: Probably not. While Ten
Commandments displays may be permis-
sible in some contexts, the facts presented
here would not support the constitution-
ality of this proposed monument.

EXPLANATION:

The Establishment Clause has been interpreted to
prohibit the government from favoring any particular
religion or group of religions, or from conveying a
preference for religion over nonreligion.™

While the Lemon test has been the principal test
used to evaluate potential Establishment Clause
violations, the Supreme Court declared this standard
inappropriate in the context of passive displays of the
Ten Commandments on government property.*® The
Court reasoned that the nature of the monument and
our Nation’s history are more helpful signposts in
this context.”” While the “Ten Commandments are
undeniably a sacred text in the Jewish and Christian
faiths,”*® the Court has recognized that they have an
undeniable historical meaning as well.* Thus, a Ten
Commandments monument that has long existed as
part of a group of structures having both historical
and religious significance will not violate the Estab-
lishment Clause.*

Importantly, however, “[t]here are ... limits to the
[government’s] display of religious messages or
symbols.”*' That the Ten Commandments speak to
our cultural heritage will not justify all such displays
on government property; the context of the display is
crucial. For example, the Supreme Court held that a

Ten Commandments display on public school
grounds — where, given the impressionability of
children, the government must be particularly careful
to maintain a position of neutrality — violates the
Establishment Clause.** Also, displays that are new
and sectarian-driven are more likely to be deemed
unconstitutional than long-standing monuments that
serve both a religious and historical purpose.*’

In this case, the City of Brecksville’s effort to
construct the Ten Commandments monument is
unlikely to survive legal attack. While there is no
evidence that the City has an improper, religious
purpose in erecting the stone display, Brecksville has
chosen to commemorate a single religious influence
to the exclusion of all other religious and historical
influences. In so doing, the City sends a message to
a reasonable observer that it endorses religion.
Moreover, unlike a Texas monument which had
stood, unchallenged, for decades and which the
Supreme Court found constitutional, Brecksville’s
Ten Commandments display would be new.

For these reasons, Brecksville would risk violat-
ing the Establishment Clause if it continued with its
plan to erect the Ten Commandments monument.



RELIGIOUS DISPLAYS AND MONUMENTS, CONT.

SCENARIQO: The City of Plumville’s courthouse

has a large display of historical monuments on its
front lawn that have been there since the inception
of the building in 1942. Included in this display is

a bald eagle, the Ten Commandments, the Bill of
Rights, and the state flag. COURTHOUSE

Question: Does Supreme Court precedent
permit this type of display?

Quick Answer: Probably.

=)

EXPLANATION:

As noted previously, a public display of the Ten the Ten Commandments will not save an otherwise
Commandments on government property is not nec- unconstitutional display. Adding other historical
essarily unconstitutional.* “Simply having religious items as an afterthought suggests that the government
content or promoting a message consistent with a  has acted with the improper purpose of celebrating
religious doctrine does not run afoul of the Establish-  the Commandments’ religious message.*® Moreover,
ment Clause.”” Thus, an inquiry into the context of ~when a display of the Ten Commandments
the display is useful in determining whether the “physically dwarfs” all other secular markers around
government is violating the principle of neutrality it, this “implies that they are secondary in importance
with respect to religion.*® to the Ten Commandments and suggests that the
Commandments, and their religious message, are the

In this case, because the Ten Commandments . . 2549
primary focus of the display.

monument has stood for more than half a century as
part of a larger historical display that includes other It is important to note that while the Ten
nonreligious structures, this memorial will likely pass ~Commandments have played and continue to play an
constitutional muster. Because the Ten Command- important role in the lives of many Americans, the
ments are in the company of other, secular symbols, government should not be deciding whose religious
there is little risk that the display would induce texts and symbols should be featured on governmen-
viewers to venerate and observe the Decalogue*’ or  tal property and whose should not. When the govern-
that an objective observer would perceive the ment takes sides with respect to religion, it under-
monument as advancing a state religion. mines the fundamental freedom of every American to

Yet the inclusion of secular symbols along with practice his or her own religion, or no religion at all.
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LEGISLATIVE PRAYER

SCENARIO: The Town of Birdston always opens all town meetings with an
invocation. The Town invites various local clergy members to the meetings to
offer the opening prayer, so long as the prayer given is nonsectarian.

violate the Establishment Clause.

Question: Does this practice violate the First Amendment?

Quick Answer: Most likely, no. Nonsectarian legislative prayer generally does not

EXPLANATION:

Legislative prayer is its own “field of Establish-
ment Clause jurisprudence with its own set of bound-
aries and guidelines.””® The Lemon test does not
apply in this context; instead, courts have looked to
tradition and historical practice to determine that
legislative prayer has “become part of the fabric of
our society.”' The rationale behind this approach is
that the Establishment Clause should not be interpret-
ed to entirely invalidate practices that, since the days
of our nation’s founding, have been accepted as part
of our social customs.

Yet, this does not mean that all invocations will
be constitutionally permissible. In order to avoid any
appearance of governmental preference for one reli-
gion over others, invocations should be non-
sectarian.” Specifically, the local government should
have a policy in place that alerts invited prayer-givers
to the requirement that their prayers should not
include sectarian references. A sectarian prayer
references a particular deity or “speciffies] details
upon which men and women who believe in a benev-
olent, omnipotent Creator and Ruler of the world are
known to differ (for example, the divinity of
Christ).”** The invocation cannot be used to “exploit”
the prayer and “affiliate” the government “with one
specific faith or belief in preference to others.”

Furthermore, the prohibition against sectarian
prayer in government meetings does not violate the

11

Establishment Clause and/or a prayer-giver’s own
rights under the Free Exercise Clause of the First
Amendment. The Fourth Circuit Court of Appeals,
which has jurisdiction over North Carolina and four
other states, has rejected both of those arguments,
regardless of whether the prayers are offered by
government officials or by private citizens.”® The
courts have held that these prayers constitute govern-
ment speech rather than private speech because the
purpose of the invocation “is simply that of a brief
pronouncement of simple values presumably intend-
ed to solemnize the occasion . . . . [and] is not intend-
ed for the exchange of views or other public dis-
course . . . . [or] for the exercise of one’s religion.”’
Since an opening legislative prayer is government
speech, the First Amendment guarantees with respect
to free expression and freedom of religion are not
implicated because “[n]Jo individual has a First
Amendment right to offer an official prayer reflecting
his personal  beliefs.”® Consequently, because leg-
islative prayers are government speech rather than
private speech, local governments can — and must,
to comply with the Establishment Clause — exercise
editorial control over the speech’s content.”

In sum, because legislative prayer is a long-
standing tradition, as long as the clergy members in-
vited by the Town are not invoking or promulgating
specific references to any one sect, the practice will
most likely be held constitutional.



JUDICIAL PRAYER

SCENARIO: Judge Prescott opens his court every morning with a
prayer in which he prays to “O Lord, our God, our Father in Heaven.”
He has been doing this for the four years that he has been a judge and
only recites the prayer at the beginning of the morning session. A Hindu
citizen who had a case in Judge Prescott’s courtroom felt uncomfortable
about this prayer because it led him to believe that Judge Prescott was
partial to the Christian religion and would be prejudiced against
someone who practiced Hinduism.




Citizens of all faiths and no faith have the right
to an impartial courtroom, one that does not

give the appearance of endorsing religion.

Clause against Judge Prescott?

not engage in religious speech.

Question: Does this private citizen have a claim under the Establishment

Quick Answer: Yes. When acting in their official capacities, judges may

EXPLANATION:

Because there is no “long-standing tradition of
opening courts with prayer,” the Fourth Circuit has
used the Lemon test to analyze this type of invoca-
tion, rather than the analysis used in Marsh v.
Chambers for legislative prayer.®* Under the Lemon
test, Judge Prescott’s prayer violates the Establish-
ment Clause because it does not serve a secular
purpose and has the effect of advancing religion.®'
By praying only before the morning session, Judge
Prescott is not merely opening court in his own
formal way; rather, he is engaging in a religious act.
Because he is speaking from the bench in an official
court proceeding, Judge Prescott’s prayer conveys a
message of endorsement. Finally, because judges are
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supposed to be “neutral arbiters,” Judge Prescott’s
prayer constitutes an “excessive entanglement of the
court with religion.”® The prayer makes those in
Judge Prescott’s courtroom feel as though he may
only be supportive of the Christian religion and,
therefore, may offend others that do not share his
beliefs.

Citizens of all faiths and no faith have the right to
an impartial courtroom, one that does not give the
appearance of endorsing religion. While the Consti-
tution “does not require a person to surrender his or
her religious beliefs upon the assumption of judicial
office,” it will not condone a judge who announces
his or her personal sense of religiosity.®
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