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STATEMENT OF PURPOSE AND INTRODUCTION 

A panel of this Court held that Section 20.5 of the 2017 Farm Act — a 

statute that bars North Carolina farmworkers and their sole union, the Farm 

Labor Organizing Committee (FLOC), from entering into voluntary dues 

checkoff and settlement agreements — does not violate the First 

Amendment. Farmworkers in North Carolina are predominantly migrant, 

monolingual Spanish speakers who lack access to banking. Without reliable 

dues checkoffs, farmworkers who want to join FLOC face severe barriers to 

paying union dues. By prohibiting farmworker unions from entering into 

these agreements — agreements available to all other private sector workers 

in North Carolina — Section 20.5 singles out FLOC and its members for 

exceptional obstacles to joining and supporting their union. 

In the judgment of counsel, the panel’s decision conflicts with and 

materially misapprehends the Supreme Court’s precedent in Minneapolis 

Star & Trib. Co. v. Minnesota Comm’r of Revenue, 460 U.S. 575 (1983), 

necessitating rehearing. See Fed. R. App. 35(b)(1)(A); 4th Cir. R. 40(b)(i).  

Minneapolis Star holds that a law that selectively regulates a small number 

of speakers is subject to strict scrutiny, because its narrow scope “suggests 

that the goal of the regulation is not unrelated to suppression of expression, 

and such a goal is presumptively unconstitutional.” 460 U.S. at 585.  A law 
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singling out a small group of speakers for unique regulatory burdens is 

subject to strict First Amendment scrutiny – even if it does not directly 

regulate speech or reflect punitive legislative intent. Id. at 585, 591-92.  

By holding that FLOC’s First Amendment challenge fails because the 

group targeted by Section 20.5 is theoretically open-ended, the panel’s 

decision conflicts with both Minneapolis Star and the Fifth Circuit’s decision 

in Time Warner Cable, Inc. v. Hudson, 667 F.3d 630 (5th Cir. 2012). See 

Fed. R. App. 35(b)(1)(B); 4th Cir. R. 40(b)(iii).1    

The panel’s decision also misconstrues Ysursa v. Pocatello Educ. Ass’n, 

555 U.S. 353 (2009) and S.C. Educ. Ass'n v. Campbell, 883 F.2d 1251 (4th 

Cir. 1989), which uphold state limits on dues checkoffs for public employees 

based on the reasoning that public employer administration of dues 

checkoffs is a government subsidy. See Fed. R. App. 40(a)(2). Here, in 

contrast, the state has acted to exclude a small group of private actors 

(farmworker unions and agricultural employers) from entering into dues 

checkoff agreements, even though such agreements are available to every 

other private sector employer and union in the state.2 No government funds 

                                                           
1 The panel’s decision does not address Time Warner, although it was cited in 
FLOC’s briefing. 
2 See N.C. Gen. Stat. § 95-25.8(a)(2); 13 N.C. Admin. Code § 12.0305(b). 
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or services are required to facilitate these purely private agreements, and no 

government subsidy is involved.  

This case involves a question of exceptional importance, especially for 

North Carolina’s estimated 100,000 farmworkers. See Fed. R. App. 

35(b)(1)(B); 4th Cir. R. 40 (b)(iv). The panel’s decision effectively denies the 

First Amendment protections established in Minneapolis Star to private 

sector unions. Because of the racially discriminatory exclusions intrinsic to 

New Deal-era labor legislation,3 North Carolina’s overwhelmingly Latinx 

farmworker community is excluded from the statutory protections of the 

National Labor Relations Act (NLRA). Farmworkers, as well as other private 

sector workers excluded from the NLRA, therefore rely on the First 

Amendment as a bulwark against state attempts to burden their rights to 

speech and association.  

To the extent that the panel interpreted Campbell to foreclose a First 

Amendment challenge to highly targeted restrictions on private dues 

checkoff and settlement agreements, en banc review is needed to secure and 

maintain consistent interpretation of the Minneapolis Star precedent in this 

circuit. 

                                                           
3 See, e.g., Juan F. Perea, The Echoes of Slavery: Recognizing the Racist Origins 
of the Agricultural & Domestic Worker Exclusion from the National Labor 
Relations Act, 72 Ohio St. L.J. 95 (2011). 
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BACKGROUND 

I. Section 20.5 and its Impact 

For over twenty years, FLOC has been the only farmworker union 

engaged in collective bargaining in North Carolina. Op. 5; JA 1153, 1308. 

FLOC and its members use collective bargaining, litigation, and public 

advocacy to achieve better working conditions for farmworkers. JA 1153, 

1429. FLOC’s membership is almost entirely comprised of migrant 

“guestworkers” from Mexico.  JA 1308.  

In 2017, the North Carolina legislature enacted an omnibus Farm Act. 

Section 20.5 of the Act outlaws: (1) any “agreement[s] requiring an 

agricultural producer to transfer funds to a labor union or labor organization 

for the purpose of paying an employee’s membership fee or dues” (“Dues 

Checkoff Provision”); and (2) any provision that “directly or indirectly 

conditions . . . the terms of an agreement not to sue or settle litigation upon 

an agricultural producer’s status as a union or nonunion employer or entry 

into or refusal to enter into an agreement with a labor union or labor 

organization” (“Settlement Provision”). N.C. General Assembly S.L. 2017-

108, § 20.5(a). FLOC and its members, and agricultural employers who wish 

to enter into voluntary dues checkoffs and settlement agreements with them, 

are the only individuals or entities impacted by Section 20.5. JA 1153, 1308.  
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North Carolina’s “right-to-work” law establishes that all employees, 

including farmworkers, have the right to choose whether to join a union. 

N.C. Gen. Stat. §§ 95-78, 95-80, 95-81. Because farmworkers are excluded 

from the NLRA, however, FLOC cannot legally require agricultural 

employers to negotiate dues checkoff agreements as part of a collective 

bargaining agreement (CBA). 29 U.S.C. § 152(3); JA 1152-53.  

Accordingly, even before Section 20.5 took effect, any dues checkoff 

agreements between agricultural employers and FLOC were entirely 

voluntary. No individual farmworker could be required to join FLOC or pay 

dues. JA 1153. Employers enjoyed similar freedom. Prior to Section 20.5, 

they could enter into formal dues checkoff agreements with FLOC, or refuse 

to do so. JA 1152-53.   

Section 20.5 undermines that freedom. Its prohibitions on voluntary 

dues checkoff agreements are harsh obstacles to FLOC’s capacity to organize 

and advocate for farmworkers — who are among the most vulnerable 

workers in North Carolina.4 JA 1309, 1603-13, 2578-79, 2644-49. Dues 

constitute 50-60% of FLOC’s annual budget. JA 1324, 1802-05. Due to 

farmworkers’ lack of transportation and access to banking, limited English 

                                                           
4 The panel interpreted the Dues Checkoff Provision to allow for “discretionary” 
dues deductions that employers could cancel at any time, but acknowledged that 
the non-binding nature of these agreements would likely hamper FLOC’s efforts 
at dues collection. Op. 13-14, 17. 
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proficiency, and geographical dispersion, FLOC members cannot 

consistently pay dues to FLOC without dues checkoff agreements. JA 1151, 

1178-84, 1319-22, 1324-27, 1548A-51C, 1942D-43A; see also Op. 6.  

Before Section 20.5, FLOC members asserting claims against 

employers for violations of employment law sometimes negotiated 

settlements that included voluntary union recognition, entry into CBAs, or 

agreements by employers to remain neutral on employee union membership. 

JA 1121-40, 1317, 3134. These agreements enhanced members’ abilities to 

exercise their rights to speech and association and to achieve improved 

working conditions, but such provisions are now barred by Section 20.5. 

II. FLOC’s Challenges to Section 20.5 

FLOC and a FLOC member, Valentín Alvarado Hernández, 

(collectively, “FLOC”) sued the North Carolina attorney general to enjoin 

Section 20.5. FLOC asserted that, under the Supreme Court’s precedent in 

Minneapolis Star, the entirety of Section 20.5 violated the First Amendment 

by singling out FLOC and its members for burdens on dues collection and 

litigation not imposed on any other private sector union in the state. FLOC 

further asserted that the Settlement Provision interfered with its First 

Amendment rights to engage in expressive association and to advance 

collective goals through litigation. 
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The District Court preliminarily enjoined Section 20.5 in full, holding 

that it likely violated the Equal Protection Clause. Following discovery, the 

District Court granted summary judgment for the attorney general as to the 

Dues Checkoff Provision. The District Court granted summary judgment for 

FLOC, however, on its claims that the Settlement Provision violated the First 

Amendment,5 and permanently enjoined that provision. Op. 4. This appeal 

and the attorney general’s cross-appeal followed. 

A panel of this Court affirmed the portion of the decision below 

upholding the Dues Checkoff provision but reversed the judgment that the 

Settlement Provision violated the Constitution, vacating the District Court’s 

injunction.6  

The panel read this Court’s decision in Campbell (addressing whether 

the state could limit dues checkoffs for public employees) to foreclose 

plaintiffs’ Minneapolis Star-based First Amendment challenge to Section 

20.5. Op. 15. The panel further cited Ysursa — which held that the First 

Amendment does not require the state to subsidize public employee unions’ 

                                                           
5 The District Court based this ruling on its agreement with FLOC’s claim that the 
Settlement Provision violated FLOC’s First Amendment right to expressive 
association by limiting the ability to pursue shared goals through litigation. JA 
2990-96. 
6 The panel majority adopted narrowed interpretations of the Dues Checkoff and 
Settlement Provisions. FLOC asserts that Section 20.5, even as narrowed, 
significantly burdens its First Amendment rights to expression and association. 
See Op. 10, 14-15. 
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political activities through government-administered dues checkoffs — to 

support this proposition. Op. 16-17. The panel concluded that the 

Minneapolis Star precedent is inapplicable to targeted prohibitions on 

private-sector dues checkoff agreements, relying on Campbell’s declaration 

that “‘loss of payroll deductions’ is ‘not constitutionally impermissible’” as to 

public sector unions. Op. 16-17 (quoting Campbell, 883 F.2d at 1256).   

ARGUMENT 

The panel’s decision interprets this Court’s decision in Campbell — 

which did not address a Minneapolis Star-based First Amendment claim7 

and did not address settlement agreements at all — to bar a private sector 

union from challenging any targeted restriction on dues checkoff or 

settlement agreements, no matter how burdensome. This decision nullifies 

the Minneapolis Star precedent as applied to private sector unions. It 

                                                           
7 In Campbell, the South Carolina Educators Association (SCEA) asserted that the 
legislature’s decision to restore dues checkoffs only to another state employee 
professional organization constituted retaliation for SCEA’s activism. See 883 
F.2d at 1256 (“The SCEA’s First Amendment claim is not founded on any direct 
impact the legislation has on free speech or the free flow of information. Rather, 
it rests on the alleged anti-SCEA motivation of the General Assembly in not 
authorizing withholding for SCEA membership dues.”). The claim in Campbell 
was thus distinct from a claim that a narrowly drawn regulation excessively 
burdens a speaker — which can be established regardless of retaliatory motive. 
See Minneapolis Star, 460 U.S. at 591-92 (“We need not and do not impugn the 
motives of the Minnesota legislature in passing the ink and paper tax.”). 
Campbell mentions Minneapolis Star briefly, and only in the context of 
discussing when courts may consider legislative motive. 883 F.2d 1260 & n. 8. 
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unjustifiably affords such unions, which this Court has deemed archetypal 

expressive associations,8 fewer First Amendment protections than other 

private entities, creating an imbalance in this Court’s First Amendment 

jurisprudence that necessitates correction.  

I. The Opinion Misconstrues and Conflicts with Minneapolis 
Star. 
 

In Minneapolis Star, the Supreme Court struck down a state law that 

“impose[d] a ‘use tax’ on the cost of paper and ink products consumed in the 

production of a publication,” while exempting the first $100,000 worth of 

paper and ink consumed during the calendar year from taxation. 460 U.S. at 

577-78. As a result of the exemption, the burden of the “use tax” fell entirely 

on a small group: 11 publishers (producing 14 of the state’s 388 newspapers) 

in the first year of the tax, and 13 publishers (producing 16 of 374 

newspapers) in the following year. Id. at 578-79.  

The Court reasoned that this differential treatment, borne by a small 

group of speakers, “suggests that the goal of the regulation is not unrelated 

to suppression of expression, and such a goal is presumptively 

unconstitutional.” Id. at 585. See also Leathers v. Medlock, 499 U.S. 439, 

447 (1991) (a tax is “suspect if it targets a small group of speakers” because 

                                                           
8 Kidwell v. Transp. Commc’ns Int’l Union, 946 F.2d 283, 301 (4th Cir. 1991). 
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such selective targeting raises similar concerns about state “censorship of 

particular ideas or viewpoints.”) (citations omitted); Chesapeake & Potomac 

Tel. Co. of Va. v. United States, 42 F.3d 181, 196 (4th Cir. 1994), judgment 

vacated on other grounds by 516 U.S. 415, 416 (1996) (observing that there 

is “no reason” to distinguish press and non-press speakers in analyzing “a 

government regulation which discriminates against a particular class of 

speakers, behind which there is no evidence of an illicit governmental 

motive, but which is structured in a manner that raises suspicions that its 

objective was, in fact, the suppression of certain ideas.”) (cleaned up).  

The Court explained that, even if the legislature did not intend to 

burden the press or target particular newspapers, this use tax triggered strict 

scrutiny “not only because it singles out the press, but because it targets a 

small group of newspapers” without regard to any special characteristic that 

justified the law’s narrow scope. Minneapolis Star, 460 U.S. at 591-92. 

The panel rejected FLOC’s claim that Section 20.5 violated its First 

Amendment rights by singling out only farmworker unions (but no other 

private sector unions) for harsh obstacles to dues collection. First, the panel 

distinguished Minneapolis Star because “Section 20.5 treats all farmworker 

unions and agricultural producers alike…[A]lthough presently FLOC may be 
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‘North Carolina’s only farmworker union,’ the fact remains that Section 20.5 

would treat any newcomer farmworker union the same.” Op. 15.  

This reasoning conflicts with Minneapolis Star. Although the 

Minnesota taxing scheme theoretically applied to an open-ended category of 

newspapers, it actually impacted only a small subset of publishers and 

newspapers. 460 U.S. at 591. Likewise, Section 20.5 does not apply to all 

private sector unions. Instead, it targets a small subset of unions — and in 

actuality burdens only FLOC.9  

The panel cited a D.C. Circuit case holding that a plaintiff could not 

sustain a bill of attainder claim because the challenged statute “does not 

single out a particular person or group for punishment.” Op. 15 (quoting 

Hettinga v. United States, 677 F.3d 471 (D.C. Cir. 2012)). Hettinga does 

not involve a First Amendment claim, and the quoted language pertains 

only to a bill of attainder analysis.  

                                                           
9 The panel described the group impacted as “farmworker unions and agricultural 
producers.” Op. 15. Farmworker unions bear the brunt of Section 20.5’s burdens, 
but even this broader definition of the regulated group does not change the 
proper analysis—in Minneapolis Star, it was clear that the tax at issue impacted a 
small group of not just newspapers, but newspaper publishers (many of whom 
owned several different publications). And in Ark. Writers' Project, Inc. v. 
Ragland, a sales tax that applied to a select group of publications violated the 
First Amendment, even though it would impact the subset of consumers who 
purchased the taxed publications, in addition to the publications themselves. See 
481 U.S. 221, 224-25, 234 (1987). 
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The panel’s assertion that FLOC must demonstrate punitive intent 

and a targeted group with static membership conflicts with Minneapolis 

Star and Time Warner Cable, Inc. v. Hudson, 667 F.3d 630 (5th Cir. 2012). 

While the number of farmworker unions regulated by Section 20.5 may 

expand with time, that was also true for the class of newspaper publishers 

in Minneapolis Star. See 460 U.S. at 578-79 (publishers impacted by the 

challenged law increased after its enactment). As in Minneapolis Star, the 

state is unable to demonstrate the compelling justification necessary to 

sustain Section 20.5’s highly selective regulation. 

In Time Warner, the Fifth Circuit specifically rejected an argument 

that a law that selectively burdens a small group of speakers does not 

violate the First Amendment unless it identifies the impacted speakers with 

particularity. 667 F.3d at 639 n.13 (Minneapolis Star “make[s] clear that a 

law may target a small number of speakers without expressly identifying 

those singled out. Rather, legislation ‘targets a small group’ by structuring 

its burdens in a way that apply to the few.’”) (quoting Minneapolis Star, 

460 U.S. at 591). 

The panel’s newly created requirements for a First Amendment 

selective targeting claim would authorize all manner of regulations that 
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selectively burden small groups of speakers and cannot be squared with 

Minneapolis Star and Time Warner. 

II. The Panel’s Interpretation of Campbell and Ysursa 
Eliminates First Amendment Boundaries on Laws 
Restricting Private Dues Checkoff Agreements. 
 

The panel also incorrectly assumed that Campbell, bolstered by 

Ysursa, foreclosed FLOC’s First Amendment challenges to Section 20.5. The 

panel’s failure to recognize the import of the public/private employer 

distinction in applying these precedents was error. 

In Campbell, this Court examined a statutory scheme that only 

permitted public employee wage deductions for specified purposes, 

including for a single state employee organization. 883 F.2d at 1255.  Other 

public employee organizations, including the South Carolina Educators 

Association (SCEA), were left out of this authorization. Id. at 1254-55. SCEA 

claimed that the legislature had retaliated against it for its activism by not 

including SCEA in the limited payroll exception. Id. at 1255-56. Rejecting 

SCEA’s First Amendment retaliation claim, this Court reasoned that the state 

could choose which speech to subsidize:  

Although loss of payroll deductions may economically burden 
the SCEA and thereby impair its effectiveness, such a burden is 
not constitutionally impermissible. As the Supreme Court 
recently stated in response to a free speech claim of an 
organization denied tax exempt status: 
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“We have held in several contexts that a legislature’s decision not 
to subsidize the exercise of a fundamental right does not infringe 
the right, and thus is not subject to strict scrutiny . . . . The 
reasoning of these decisions is simple: although government may 
not place obstacles in the path of a [person’s] exercise of 
…freedom of [speech], it need not remove those not of its own 
creation.” 

  
Id. (quoting Regan v. Taxation with Representation of Wash., 461 U.S. 540, 

549-50 (1983)) (internal quotations omitted). This Court concluded that “the 

First Amendment does not impose an affirmative obligation on the state to 

assist the program of the association by providing payroll deduction 

services.” Id. at 1257. 

Campbell addressed the “use of a state payroll system to collect union 

dues from public sector employees [a]s a state subsidy of speech.” Wis. Educ. 

Ass’n v. Walker, 705 F.3d 640, 645 (7th Cir. 2013) (citing Ysursa, 555 U.S. 

at 359). The denial of dues checkoffs did not raise First Amendment selective 

targeting problems because speaker-based distinctions are generally 

permissible when the speech at issue is state-subsidized. See Wis. Educ. 

Ass’n, 705 F.3d at 646 (citing Leathers, 499 U.S. at 450).  

Unlike the SCEA in Campbell, FLOC is not asking the state to enact 

any measures for its benefit. Nor does FLOC contend that the state must 

provide it services or subsidies. Instead, FLOC challenges Section 20.5 

because it places unique obstacles in the path of farmworker unions and 
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agricultural employers who wish to negotiate binding dues checkoff 

agreements.  

Ysursa only confirms the importance of the public/private employer 

distinction. In that case, the Supreme Court repeatedly characterized the 

issue before it — the constitutionality of a state statute prohibiting public 

employee dues checkoffs for union political activities — as involving 

government subsidization of public employee speech: “The First 

Amendment prohibits government from ‘abridging the freedom of speech’ 

it does not confer an affirmative right to use government payroll 

mechanisms for the purpose of obtaining funds for expression.” 555 U.S. at 

355 (emphasis added); see also id. at 364 (“The question is whether the 

State must affirmatively assist political speech by allowing public 

employers to administer payroll deductions for political activities.”) 

(emphasis added).10 

                                                           
10 Notably, the district court in Ysursa held that the dues checkoff restriction as 
applied to private sector employees violated the First Amendment, a 
determination that was not challenged on appeal. See Pocatello Educ. Ass'n v. 
Heideman, No. CV-03-0256-E-BLW, 2005 WL 3241745 (D. Idaho Nov. 23, 2005); 
see also Ysursa, 555 U.S. at 364 (Ginsburg, J., concurring) (“The parties agree 
here, as they did in the Court of Appeals, that Idaho’s ban on payroll deductions 
for political activities violates First Amendment limitations as applied to the 
private sector.”); United Food & Com. Workers Loc. 99 v. Bennett, 934 F. Supp. 2d 
1167, 1182 (D. Ariz. 2013) (law targeting private sector unions for burdensome dues 
checkoff disclosure requirements violated the First Amendment). 
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In upholding Idaho’s restrictions on public employee dues checkoffs, 

the Court’s reasoning invoked “the State’s interest in avoiding the reality or 

appearance of government favoritism or entanglement with partisan 

politics,” id. at 359, and “the government's interest in distinguishing between 

internal governmental operations and private speech.” Id. at 360. Such 

interests are inapplicable here. 

By relying on Campbell’s declarations that “there is no constitutional 

right to payroll deductions,” and “‘loss of payroll deductions’ is ‘not 

constitutionally impermissible,’” the panel’s decision reads Campbell out of 

context and places laws burdening private sector dues checkoffs beyond First 

Amendment scrutiny. See Op. 16-17.  

Just as FLOC has no constitutional right to dues checkoffs, the 

Supreme Court observed in Minneapolis Star that newspapers have no 

constitutional right to avoid taxes. 460 U.S. at 585. Like the Minnesota tax 

scheme, Section 20.5 offends the First Amendment not because of the 

subject matter of regulation, but because it targets a small group of private 

speakers for burdens, without compelling justification. See id. (“A power to 

tax differentially, as opposed to a power to tax generally, gives a government 

a powerful weapon against the taxpayer selected.”).11  

                                                           
11 Nor does calling Section 20.5 a “right to work” law immunize it from scrutiny: 
“State labels cannot be dispositive of the degree of First Amendment protection.” 
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 The panel’s implicit rejection of the Minneapolis Star doctrine as 

applied to the Settlement Provision compounds this error. Minneapolis Star 

similarly applies: states cannot impose unique settlement restrictions on 

small groups of speakers without compelling justification. See FLOC Resp. & 

Reply Br. 6, 56. Campbell and Ysursa only address dues checkoffs and do not 

say anything about restrictions on settlement. 

The panel also erroneously asserted that, because FLOC was not 

restricted from other means of associating and expressing its views, its First 

Amendment interests were not “hampered.” Op. 16. This overlooks critical 

elements of Minneapolis Star and also conflicts with Time Warner. Selective 

taxation or regulation of a few speakers violates the First Amendment even 

if it imposes no measurable burden. See Minneapolis Star, 460 U.S. at 588 

(“The very selection of the press for special treatment threatens the press not 

only with the current differential treatment, but with the possibility of 

subsequent differentially more burdensome treatment. Thus, even without 

actually imposing an extra burden on the press, the government might be 

able to achieve censorial effects, for the threat of sanctions may deter the 

exercise of First Amendment rights almost as potently as the actual 

                                                           
Nat'l Inst. of Fam. & Life Advocs. v. Becerra, 138 S. Ct. 2361, 2375 (2018) 
(cleaned up). 
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application of sanctions.”) (cleaned up); accord Time Warner, 667 F.3d at 

636-37. 

III. The Court Should Grant Rehearing En Banc. 

The panel’s decision conflicts with the Supreme Court’s precedent in 

Minneapolis Star and the public employer-specific analysis of Campbell and 

Ysursa. If left uncorrected, the decision threatens inconsistent treatment of 

private sector unions’ First Amendment rights, compared with other private 

sector speakers. The panel’s holding that Section 20.5 did not implicate the 

First Amendment denies unions the more rigorous scrutiny required by 

Minneapolis Star. En banc review is necessary to ensure proper application 

of Ysursa and Campbell and correct this error. 

CONCLUSION 

For the foregoing reasons, the panel should grant rehearing and hold 

that Section 20.5 violates the First Amendment. Alternatively, this Court 

should grant rehearing en banc to ensure consistent application of the 

Minneapolis Star doctrine. 
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